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Tun pook publiched abotk hatf 
.a century ago, under the title of 
A Treatiſe on the Mee of a Meſſenger, 
being out of print, a new one on the 
fame ſubject has become neceſſary, 
and 1s now offered to the Public. 


It was at firſt propoſed to the Author 
of the preſent work, that he ſhould 


only reviſe the former book for republi- 
cation; and, in this view, he under- 
took it: but he found ſo many defi- 
ciencies to be ſupplied ; ſuch a maſs of 
uſeleſs and redundant matter to be re- 
trenched ; and ſo little method and or- 
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der in the arrangement, as to induce 
him to alter his original intention, and 
to proceed altogether upon a different 
plan : So that the preſent work 1s not 


ſo much a new edition of the old one, 


as an entire new book. How far the 
Author has ſucceeded in his deſign, to 


render it a ſafe and complete guide to 
the brethren of his profeſſion, it does 


not become him to ſay. He flatters 
himſelf, that from the experience he 


has had, and the diligence with which 


he has for many years applied to the 
ſtudy and practice of his buſineſs, he 


Was not altogether unqualified for the 


taſk: and he can affirm with truth, 
that neither induſtry nor attention has 
been wanting in finiſhing the work. 


The Preliminary Directions, as to the 


manner of executing Summonſes and 
other 
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other Diligences, are altogether new, 
and will be found not the leaſt uſe- 
ful part of the work. To the forms 
of the executions, as well as the pro- 
per arrangement of them, much atten 
tion has been given: many neceſſary 
alterations are introduced, and the ſtile, 
it is hoped, wilt appear ſomewhat im- 
proved, by being freed of ſuch words 
and phraſes, as have become obſelete 
and uſeleſs. Under the articles of 
Poinding and Incarceration, the Author 
has collected fuch of the late and new 
deciſions of the Court of Seſſion, as re- 
late to the duty of Meſſengers, in the 
execution of thoſe diligences, and which 
are highly neceſſary to be attended to. 


The Appendix, which is new, relates 
to the office of a Notary-Public ; and was 
judged no improper addition to the 

a 2 Office 


viii Preface. 


Office of a Meſſenger, ſeeing that both 
offices are often united in the ſame per- 
ſon. This, though ſhort, will be found 
to contain ſome uſeful matter for young 
Notaries, particularly that part of it 
which treats of the negotiation of bills, 
drafts, and promiſſory notes. A few. 
of the more ordinary and uſeful no- 
torial inſtruments appear in it; but the 
bounds to which the Author was con- 
fined, did not permit him to be diffuſe. 
upon the ſubject. Thoſe who wits 
for full information thereon, muſt have 
recourſe to larger treatiſes; and in none 
can more ample inſtruction be found, 
than in the Juridical Styles, lately pu- 
bliſhed. hk 
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REQUISITES FOR ADMISSION 


TO THE 


OFFICE OF A MESSENGER AT ARMS. 


13 AN intimation muſt be put up in the of- 
fice of the ſheriff-clerk of the ſhire, wherein 


the applicant propoſes to reſide, in the following 
Terms : | 


To the inhabitants of the county of C. 
[Here inſert the name of the county. 


«© INTIMATION is hereby given, That A. 
« B. [here inſert the applicant's name, and addition, 
&* or deſegnation], has applied to Lord Lyon King 
of Arms to be admitted a MESSENGER, and pro- 
&« poles to officiate in the ſaid county of C. If 
any perſon or perſons have any objections to 
his character or admiſſion, they are deſired to 


A * tranſmit 


— 


- 
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<& tranſmit ſuch objections in writing, addreſſed 
« to. the Lyon-clerk, at the Lyon- office, Edin- 
4 burgh, without delay.“ 

N. Tur aforeſaid intimation muſt remain af- 
fixed on the walls of the ſheriff-clerk's office a- 
foreſaid, for the full ſpace of a month, previous 
to the applicant's admiſſion; and a certificate, 


ſigned by the ſheriff-clerk or his deputy, muſt 


be lodged with the Lyon-clerk, (before any bond 
of cautionry is given out by him to be ſigned), in 
the following terms: 


« 7 D. E. ſheriſf-clerk, [Lor ſheriff-clerk * 


c pute], of the ſhire of C. hereby certify, That 
« upon the day of an in- 
« timation was affixed upon the wall of the 
« ſheriff-clerk's office here, ſignifying, that A. 
« B. here infert the applicant's name and defigyation] 
cc had applied to Lord Lyon, King of Arms, to be 
< admitted a meſſenger, and that he propoſed to 
< officiate in the ſaid county of C. deſiring any 
< perſon or perſons, who might have objections 
© to his character or admiſhon, to tranſmit their 


* 


« objections in writing, addreſſed to the Lyon- 
& clerk, at the Lyon office, Edinburgh. And 
& I further certify, that ſaid intimation remained 
« afhxed 
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« aſſixed on the wall of ſaid office as abel, 
&« and open to the inſpection of all the licges, for 
c the full ſpace of a month, from and after the 
60 abdve date, and preceding the date hereof. In 
« witneſs whereof, I ſubſeribe theſe preſents, at 
* this day of in the year &: 


HI. A cerTIFICArE muſt likewiſe be lodge 
with the Lyon-clerk, (before any bond of caution- 
ry is given out), that the applicant is a perſon of fair 
and unblemiſhed character; ſuch certificate to be 
ſizned by two or more juſtices of the peace, ro 
other gentlemen of credit and reſpect, refiding in 
the county where he is to reſide. 


IV. Two cautioners of undoubted credit are 
reuired for the applicant's faithful diſcharge of 
his duty, whoſe circumſtances, if not known to 
the Lyon-depute, mult be certified in writing by 
one or more gentlemen of reſpectable character 
known to him. | 


V. Taz applicant muſt come to Edinburgh 
to be examined as to his knowledge and qualifica- 
tions, and to be ſworn into office; and all ap- 
plicants are deſired to take particular notice, tliat 
none can be admitted without a ſuitable knows 
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ledge of the buſineſs and duties of the office ap- 


plied for; ſo that any perſon coming to Edinburgh: 


without ſuch knowledge, will have himſelf to 
blame for the expence and delay of his remaining 
in town, till properly inſtructed. 


N. B. No bond of cautionry, written either 


by the applicant himſelf, or any other perſon, 


other than the Lyon-clerk or his depute, or 
others employed by him, will be received, al- 
though payment of the full dues of ſaid bond may 
be offered; nor will any blank bond be given out 
from the office, upon any pretence whatever. 

The dues of admiſſion for the county of Edin- 
burgh, amount in all to 141. 138. 11 d., and for 
any other county, to 111. 18s. 4,5 d. 


All meſſengers pay to the Lord Lyon annually 
178. Od. Sterling 


Theſe requiſites having been complied with, 
the intrant meſſenger examined by the Lord 
Lyon, or his depute, and found qualified, and 
his bond of cautionry ſigned and delivered, is then 
admitted; and receives from the Lyon, along with 
his commiſſion, the King's blazon and wand of 
peace, with a copy of injunctions to be obſerved 
by him in the execution of his office, as alſo a 

certificate 
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certiſicate of lis having taken the oaths appointed 
by law, and ſubſcribing the fame. 


The bond of cautionry runs in the following 
terms: © We of 
« heirs, &c. as cautioners and ſureties for to 
« John Campbell Hook Bangeſton, Eſq; Lyon 
« King of Arms, that the ſaid ſhall leally, 
« truly, and honeſtly, uſe and exerce the office of 


bind and oblige us, our 


- o 


« a meſſenger to all his Majeſty's lieges, upon 
« their reaſonable expences; and, if he do in the 
6 contrary, what damage, ſkaith or expences, any 
« of them ſhall happen to ſuſtain, through the 
« negligent, fraudful, and informal execution of 
ce the ſaid meſſenger in the ſaid office, we bind 
© and oblige. us, conjunctly and ſeverally, both 
« cautioner and meſſenger, our heirs &c. to pay 
« the ſame to the party intereſted and wronged, 
cc and alſo to pay to the ſaid Lord Lyon, the ſum 
&© of five hundred merks Scots money,” Kc. 


The blazon muſt be of ſilver, having the im- 
preſſion of the King's Arms upon it; and from 
this circumſtance, thoſe ofhcers are called meſ- 
ſengers at arms; and, whenever a meſſenger goes 
about any important part of his office, he ought 
to have this blazon fixed and diſplayed upon his 

| A 3 breaſt, 
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breaſt, that ſo he may be diftinguiſhed from other 
perſons, and thereby known to be the King's-of- 
ſicer; and if he do not diſplay his blazon, though 


lie be reſiſted in his office, no deforcement will 


be inferred. 

The meſſenger's wand of peace, is a round 
piece of ebony or brazil wood, ſix or ſeven inches 
long, tipped with ſilver on each end, and a looſe 
ring of ſilver, which can, without any difficulty, 
be removed from one end to the other. 

The deſign of the wand is, when the meſ- 
ſenger apprehends any perſon. by virtue of legal 
diligence, as ſoon as he comes near the perſon to 
be apprehended, with the letters in his hand, and 
his blazon on his breaſt, he touches the breaſt or 
ſhoulder of the perſon he deſigns to apprehend 


with the wand, ſaying at the ſame time, © You 
< (ſuch a man) are my priſoner, at (ſuch a man's) 
« inſtance, by virtue of this caption in my hand.” 
It was obſerved before, that the blazon, in all 
the important parts of the office of a meſienger, 
ought to be diſplayed ; and, though the meſſenger 
do apprehend any perſon, and make him priſoner, 
yet if he be not touched by the wand of peace, the 
blazon being diſplayed as aforeſaid, though the 
priſoner reſiſt or eſcape by force, no deforcement 
will be inferred, 


The 
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The ſecond uſe and defign of this wand of 
peace, is, that if the meſſenger be forcibly reſiſted 
or deforced, in any part of the execution of his 
duty, then he breaks his wand of peace, which is 
done by drawing the foreſaid looſe ring from the 
one end thereof to the other, the meſſenger at the 
ſame time uttering words to this purpoſe : © In 
© regard that I am forcibly reſiſted and deforced 
&« in the execution of my office, I do therefore 
* break my wand of peace!“ 

The meſſenger alſo, when admitted, provides 
himſelf with a blowing horn, which he makes uſe 
of when perſons are denounced rebels, and put 
to his Majeſty's horn, by blowing three times 
therewith. [Sz2e Foxu oF DENUNCIATION.] 


By a deciſion of the Court of Seſſion, the Lords 
found, that all mefſengers ought to be paid of 
their fees and expences, for executing letters of 
horning and caption, by the creditor employer, 
and not by any exactions from the debitor ; and 
found, that any meſſenger's claiming or exaCt- 
ing, or taking from any perſon or perſons, un- 
der diligence by horning or caption, any ſum or 
ſums of money, or ſecurity for the ſame, under 
colour of fees or expences, for executing or de- 
laying of execution of any ſuch diligence, or ex- 
pence of going, or coming to, or from, any place, 
OT 
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or places, towards, or in order to the execution 
of ſuch diligence, is unwarrantable, illegal, and 
- oppreſſive, and opens a door to high and grievous 
exactions from ignorant, diſtreſſed and indigent 
perſons. Heme's. Deciſions, 4th November 1738, 


Monro cantra Roſs; and an act of ſederunt was 4 

thereupon made, diſcharging ſuch executions un- 24 

der the pain of deprivation. | See article qth 9 it the 2 
* 5 
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q Edinburgh, ICth March 1773. 3 

Joun CaurBELL-HOORRE of Bangin Els # 

. Lron King. of Arms; = 4 

: 

WITH ADVICE OB - | 

4 Tae LORDS or COUNCIL AND SESSION; 4 
Jil In Terms of the 127th Af of the Parliament 1592. . 
li | Appointed to be obſerved by all Meſſengers at Arms 1 
| | n . -*vithin Scotland, in place ofthe Oid * For- 1 
li} "ny — * iſned. | ; 


T THAT all meſſengers preſently in office 
ſhall, on or before the 6th day of May next, 1772, 


deliver in to the Lyon-clerk at Edinburgh, a no 
EET 5 3 -tificationf 
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tiſication in writing where they reſide; and that 
hereafter, before any meſſenger changes his do- 
micile, he ſhall be bound to deliver in to the 
Lyon-clerk a like notification of the place to which 
he is to remove; which notification fhall be re- 
corded by the Lyon-clerk gratis ; and each meſ- 
ſenger failing to give notification as aforeſaid, 
{hall be liable in a penalty of 31. 3s. Sterling 
upon each tranſgreſſion. | 
As greater dues. have, by long uſage, been paid 
at the entry of a meſſenger reſident at Edinburgh 
than elſewhere, each meſſenger reſident elſewhere 
| ſhall be likewiſe bound to pay up the difference 


of theſe dues before he removes his domicile to 
Edinburgh. 


II. Tnar no meſſenger ſhall refuſe to ſerve 
any of the lieges in the way of his office upon. 
their reaſonable expences, either from reſpect of 
perſons, or other frivolous excuſes, as he ſhall be 
anſwerable in any court competent. 


III. TyaT when diligence of any kind is 
tranſmitted from one place to another to any meſ- 
ſenger, in order to be executed, ſuch meſſenger 
ſhall be obliged, within three poſts at fartheſt, 
after receiving ſaid diligence, to acknowledge to 

his 
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his employer the receipt thereof; and any meſſen - 
ger neglecting to acknowledge the receipt of dili- 
-gence fo tranſmitted and received by him, and 
$71 failing or delaying at the ſame time to execute 

1 | ſuch diligence, ſhall, upon conviction, be fined in 
bf the ſum of 21. Sterling, for each offence, tot. l 
1 uctien. a 


CS. -» ® * 


IV. Tnar no meſſenger, in executing difl- 
gence of any kind, ſhall exact, take, or receive 
on his own account, from the perſon againſt 
in : whom ſuch diligence i is exccuted, or meant to be 
1 executed, any ſum whatſoever, under any name 
cor pretence whatſocver, as he ſhall be ee 


in any court competent. 


9 


* 


| V. Tear no meſſenger, by himſelf, or others 
commilhoned by him for his uſe and behoof, in 


r 
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. whole or in part, ſhall, upon execution of any 


— 


: poinding, and the goods poinded expoſed to ſale 


I it by the creditor to whom they have been adjudg- 


* — 
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0 9 ed, become the purchaſer thereof, under the pain 


1 « Fob deprivation. 


1 VI. Tamar no meſſenger ſhall be a menial ſer- 
| vant to any particular maſter during the time he 


continues in office, under the pain of deprivation. 


VIE 
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VII. Tnar in every execution where a meſſen⸗ 
ger is bound by law to affix a copy, he ſhall be 
nowiſe aiding or aſſiſting, or otherwiſe acceſſory 
to the taking down, or otherwiſe defacing the 
copy ſo affixed, as he ſliall be anſwerable in any 
court competent. 


VIII. Tra inſtead of the perſonal compear- 
ance formerly enjoined” at each of the two head 
courts, which the Lord Lyon is by ſtatute ap- 
pointed to hold at Edinburgh, each meſſenger 
ſhall be obliged annually, twenty days at leaſt be- 
fore the 6th of -May, to tranſmit, and cauſe to be 
delivered to the Lyon-clerk at Edinburgh, a de- 
ciaration, mentioning whether his cautioners are 
dead or alive ;-and if alive, where they reſide; 

- which declaration ſhall be received by the Lyon- 


FO... 


4 clerk gratis; and any meſſenger failing to tranſ- 
y mit and deliver annually a declaration as afore- 
e faid, ſhall be liable in a penalty of 21. Sterling 
* for each wanfgtelben. | 
in | ; | 
IX. Tur upon notice of the death or bank- 
ruptcy of any of the cautioners bound for any meſ- 
* ſenger for the faithful diſcharge of his office, no- 
ke tified by a notary-public and witneſſes, under 
1 form of inſtrument, perſonally, or at his dwell- 


”- 


ing- 
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ing-place, the meſſenger to whom ſuch notiee is 
given, having reſidence fouth the river Tay, 
thall within twenty days after ſuch notice, if 
north.of Tay, and ſouth of the Frith of Cromarty, 
within thirty days; and if reſiding north of the 
ſaid Frith of Cromarty, within fifty days after ſuch 
Notice, be obliged on his own expence, to renew 


his bond of cautionry, and to find other reſpon- 
ible perſons cautioners for him; and to deliver 
in to the Lyon-clerk ſuch bond of cautionry, 
containing all proper and neceſſary clauſes, and 
duly executed; at receiving whereof the Lyon- 
clerk ſhall be entitled to a fee of 28. 6d. Sterling: 
And that in-caſe of his failure or neglect to lodge 
ſuch new bond of cautionry within the time pre- 
ſcribed, or within fifteen days after calling the 
complaint in court, he ſhall, by ſentence of the 
Lyon-court, be ſuſpended from the exerciſe of 
his office as a meſſenger: And if from thence- 
forth, until he 1s replace in ſaid office by order 
of the Lyon-court, he ſhall take upon him to of- 
ficiate as a meſſenger in any branch of the duty 
of that office, he ſhall, for every ſuch offence, 
forfeit the ſum of 101. Sterling. 


X. THaT when ſentence of ſuſpenſion or de- 
privation ſhall be pronounced þy the Lyon-court 
againſt 


rt 
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againſt any meſſenger, the ſame ſhall be placarded 
upon the market-croſs of the head burgh of the 
county within which ſuch meſſenger does reſide, 
and proclaimed at the church-door of the pariſh 
within which he reſides, at diſſolving of the fore- 
noon congregation, and a copy aſſixed upon the 
church-door ; and alſo advertiſed in two, at leaſt, 
of the Edinbargh public news-papers ; all which 
publications ſhall be made at leaſt thirty days before 
the time appointed, when the ſentence of depri- 
vation or ſuſpenſion'is to take place; and that from 
and after the time appointed for ſuch ſentence to 
take place, the meſſenger ſo ſuſpended or deprived, 
ſhall not preſume to act as a meſſenger in any re- 
ſpe, and ſhall be liable in a penalty of 101. Ster- 
ling for each tranlgreſſion. 


NI. Tua the meſſengers now exiſting, and in 
office, ſhall be bound and obliged, within the ſpace 
of four months from and after the 6th day of May 
1772, when theſe regulations are to take place, to 
renew their bonds of cautionry in the terms they 
were formerly in uſe to be granted; with this only 
difference, That, inſtead of the old regulations, to 
which- their former bonds of cautionry referred, 
the new bond of cautionry ſhall have a ſpecial re- 
ference to theſe new regulations to the obſervance 

| B of 
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of which, they and their ſaid cautioners ſhall be 
bound conjunctly and ſeverally, under the ſeveral 
penalties annexed to each regulation®, The dues 
of renewing each bond, in manner aforeſaid, to be 
only 28. 6d. Sterling, excluſive of the price of 


ſtamped paper, 


XII. Tnar before executing letters of law- bur. 
rows, the party's oath ſhall be faithfully taken, ac- 
cording to the will of the letters, and the execution 
ſhall bear ſaid oath to have been taken; and any 
meſſenger convicted of executing ſuch letters be- 
Fore the party's oath is taken, ſhall be liable in a 
penalty of 5 l. Sterling upon each tranſgreſſion. 


XIII. Tar each meſſenger, according to former 
uſage and cuſtom, ſhall be bound to pay the Lord 
Lyon, or his depute, and their ſucceſſors in office, 
to the collector to be appointed by them, at the two 
head courts here in Edinburgh, viz. The 6th day 
of May, and the 6th day of November, by equal 
Portions, the ſum of 10 merks Scots; and further, 
at the ſame head courts, to pay the accuſtomed dues 
to the clerk of court, viz, 58. 11d. Sterling by each 

meſſenger 


It is to be obſerved, that the cautioners of a meſ- 
ſenger are only liable for his actings qua meſſenger, 
Faculty Decificns, page 30. B. Welſh againſt Mace 
yeachs, January 18. 1781. 
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meſſenger within the ſhire of Edinburgh, and 6s. 4d. 
Sterling by every other meſſenger without ſaid 
county; and that, in caſe of their failure or ne- 
glect to make regular and punctual payment of 
ſaid ſums, at one or other of the two head courts 
above mentioned, they ſhall, beſides payment of 
ſaid ſums, be liable in full coſts of proceſs, to be 
brought before any competent court in name of 
the Lyon and his depute, for themſelves, and 
for behoof of the clerk of the Lyon-court, for 
payment of whatever arrear of thoſe annual dues 
have been incurred and ſhall be found refting 
owing z which coſts of proceſs ſhall admit of no 
modification. 


XIV. MEs$ENGERs ſhall continue to be an- 
ſwerable in any court competent for all offences 
or breaches of duty, beſides thoſe ſpecially pro- 
vided againſt by the preceding regulations: And 
nothing contained in the preceding regulations 

ſha prejudice the juriſdiction of any court com- 
petent, to take cognizance of ſuch offences. 


XV. Tre Lord Lyon ſhall cauſe print theſe 
regulations, and tranſmit copies to every ſheriff- 
clerk in Scotland, to be aſſixed by them in their 
reſpective ſherifi-courts, for publication to all 
concerned, 
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DUTY and OFFICE 


OF A 


DEFINITION. 


Tur duty and office of a meſſenger at 
arms, conſiſts chiefly in three things: Pri- 
ung, In writing and executing copies of ei- 
tation upon ſummonſes, charges upon horn- 
ings, &c. arreſtments, inhibitions, and other 
diligences; and extending proper executions 
thereon. Secundo, In executing poindings. 
Tertio, In apprehending, and incarcerating 


perſons upon captions, and other legal war- 
rants, 
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© PRELIMINARY DIRECTIONS. 


Mode of Executing SUMMONSES and other 
Diligences. 


THE law of Scotland has preſcribed 
four different ways of executing ſummon- 
fes; and other diligences. The it, and, 
in ſome caſes, the more effectual way, is by 
delivering the copy of citation or charge, 
&c. to the party perſonally apprehended. 
The fecond, by leaving the fame for him 
within his dwelling place, where he has his: 
actual reſidence, with a ſervant or other 
perſon: living in the houſe at the time. The 
third way is, when the meſſenger cannot 
get acceſs into the party's dwelling-houſe, 
ro affix and leave the copy of citation, charge, 
| 1 ö EK. upon the moſt patent door thereof, after 
i giving fix audible knocks thereon ; and, in 
practice, this is generally done, by affixing 
and leaving the copy in the lock- hole of the 
moſt patent door of the party's dwelling- 
Houſe, which muſt be ſo expreſſed in the 
execution. The fourth, and laſt mode of 
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executing ſummonſes and diligences, is this: 


When the party againſt whom they are to 


be executed does not reſide in Scotland 
or is forth of the kingdom at the time, the 
meſſenger muſt affix and leave copies for the 
party at and upon the market-croſs of Edin- 
burgh, and the pier and ſhore of Leith, af- 
ter crying three feveral oyeſſes, open pro- 
clamation and public reading of the princi- 
pal ſummons, or other diligence he is then 
executing, which muſt contain a ' warrant 
for that effect; and if the ſummons or other 
diligence be againſt the officers of ſtate, the 
meſſenger, in that caſe, muſt leave a copy 
for the ſaid officers of ſtate, upon a latron 
or deſk, within the exchequer chambers in 
Edinburgh, over and above the foreſaid 
three places, and after uſing the like ſo- 


lemnities. 


N. B. This laſt mode of executing dili- 
gences, can only be done by the 
meſſengers entered for the ſhire of 


Edinburgh. 
When 
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When there is any doubt whether a per- 
ſon be forth of Scotland or not, it is ſafeſt 
to execute the ſummons, or other diligence 
againft the party, at the market- croſs of 
Edinburgh, pier and ſhore of Leith; and 
alſo at his dwelling-place where he reſides 
when in Scotland. 
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. - Summonſes and other diligences againſt 
pupils and minors, muſt be executed in one 
or other of the ways already mentioned, 
and alſo againſt their tutors and curators, 
at the market-croſs of the head burgh of 
the ſhire or ſtewartry within which the pu- 
pil or minor lives and reſides ; for doing 
which, the diligence muſt contain a ſpecial 
. warrant. And if the pupils or minors be 
forth of Scotland at the time, the ſaid di- 
ligence muſt not only be executed againſt 
them at the market-croſs of Edinburgh, 
and the pier and fhore of Leith, but alfo 
againſt their tutors and curators in the ſame 
manner. 


When the magiſtrates and council of 
burghs 


of 
18 
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burghs are ſubject to legal diligence, as 
repreſenting the community, the, diligence 
may be executed againſt them in two ways: 
Firſt, Either againſt each of them perfon- 
ally, or at their dwelling places for them- 
ſelves, and as repreſenting the town coun- 
cil and community of the burgh ; or, ſe- 


condly, collectively, when met in council for 


the diſpatch of buſineſs, by delivering a 
copy to the preſiding member, at the coun- 
eil table, for himſelf, and in name of the 
reſt; and the execution muſt bear expreſſ- 
* the manner in which it was done. 


"nf the 405 manner, diligence muſt be 
executed againſt bodies corporate and ſo- 


cieties, when they are met for managing the 


affairs of the corporation or ſociety, or a- 


gainſt each of them ſeparately, as above ſet. 
forth, 


Vagrants, who have no fixed reſidence, 
may be ſummoned, or other diligences may 
be executed againſt them, at the market- 

_ croſs 
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eroſs of the head burgh of the ſhire, or o- 
ther juriſdiction where they moſt frequent- 
ly reſort; and in times of public confuſion 
and diſturbance, where there is not ſafe ac- 
ceſs into the foreſaid ſhire or ſtewartry, 
thoſe vagrants, or other perſons, may alſo be 
cited, or other diligences may be executed 
againſt them, at the market- croſs of the head 
burgh of the adjacent ſhire ; but ſuch dili- 
gences always muſt paſs upon a ſpecial ap- 
Plication to the court of ſeſſion, and warrant 
mes for War Purpoſe. 


An edictal citation againſt all FOE in- 
tereft i is (by the act 1555, cap. 35. ) required, 
in the caſe of choofing curators, to be given 
at the market-croſs of the head-burgh of 
the ſhire, «© quhair the minores has their 
lands or gudes.” The citation muſt pro- 
ceed on nine days. | | 


When an arreſtment is executed at the 
market-croſs of Edinburgh, pier and ſhore 
o Leith, in the hands of perſons forth of 

Scotland, 


re 
of 
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Scotland, for affecting ſums due dy them 
to the common debitor, (by the 23d of 
Geo. III. cap. 18, f 3.) ſuch arreſtment 
does not of itſelf, without other ſufficient no- 
tification, interpel the arreſtee from paying 
bona fide to his original creditor. 

In ſuch caſes, it is neceſſary to arreſt, 
in the hands of the known agent or factor 
of the arreſtee, and, at ſame time, to inti- 
mate to him, that an arreſtment has been 
uſed at the market - croſs of Edinburgh, pier 
and ſhore of Leith, in the hands of the 
ſaid arreſtee, as being forth of Scotland, 
A copy of arreſtment may alſo be left for 
the ſaid arreſtee at the domicile where he 
reſides when in Scotland. 


Induciæ, or Diets of Appearance. 


ONE diet is ſufficient, when the facts 


ſet forth by the purſuer in his libel, can be 


immediately inſtructed /cripto, and the cita- 
tion is on twenty-one days. 

Two diets are neceſſary in all other 2 
nary caſes, and the citation is on twenty-one 
and ſix days, 


But 
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But, if the defender reſide in Orkney, or 
Tetland, no ſummons, whether privileged or 
not, can be (by act 1685, cap. 43.) executed 
againſt him, except on a en of for- 
ty days: 

And when two diets are neceſſary, upon 
forty and ſix days, and if he be forth of 
Scotland, the citation muſt be on ſixty days. 
And when two diets are neceſſary, on ſix- 


ty and fifteen days. 
The inhabitants of Edinburgh, and ſub- 


urbs, may be cited on twenty four hours for 
the ſecond diet, Act of Sederunt, 29th June 


1672. 


N. B. In dubio, two diets ought al- 
ways to be uſed. 


Jaducle off Horning. 


By inveterate practice, contrary to fome 
acts of parliament, in particular caſes, the 
inducize of all hornings on decrees, are 


fifteen days, and has long been univerſal. 
« "ef J Mr 


Directions. 25 


Mr Erſkine endeavours to account for this 
(B. 4. tit. 3. F 10.). Yet decreets of the 
teind court authoriſe horning upon ten days, 
1683, cap. 8. 

Regiſtered obligations are in the ſame pre- 
dicament, unleſs the induciæ be ſpecified 
in them, which, in all caſes, regulates the 
charge. 

Regiſtered proteſts u upon bills and promiſ- 
ſory notes, by ſeveral ſtatutes, (two of which 
12. Geo. III. cap 72. { 36, and 23. Geo. III. 
cap. 18. f 55.) and upon bank notes, (by the 
fifth of Geo. III. cap. 49, F 4.) are war- 
rants for hornings on ſix days. 

On decreets of removing, of the court of 
ſeſſion, the ordinary induciæ are on fifteen - 
days. 

Yet tenants are charged to remove when 
the decreet is obtained from the ſheriff, on 
ſix days, without any ſtatute or authority; 
the induciæ, therefore, ought to be on 
ſifteen days. And, (by the ſtatute 1555, 
cap. 39), it is enacted, that tenants ſhould 
be warned to remove forty days before 


C the 
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the Whitſunday preceding the term at 
which they were to be removed. 

Statute has ſuperadded ſome other horn- 
ings to thoſe on decreets and. extraas, but 
the induciæ being fixed by the ſtatute, the 
will of the letters cannot vary from it. 


N. B. If meſſengers attend carefully 
to the will of their letters, they are 
in little hazard of going wrong with 
regard to the induciæ, in any caſe 
whatſoever, 


Pri vileged Summonſes, 


Certain ſummonſes are permitted to paſs 
on ſhorter induciæ than uſual, and are 
therefore called privileged ſummonſes. The 
following is the liſt of them, ſpecified in 
the act of ſederunt, 29th June 1672. The 
firſt four paſs on fifteen days, and the re- 


maining eleven on fix days, 
Days, 
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Days. 

1. Recent ſpulzie and ejection. 15 
2. Intruſion 15 
3. Succeeding in the vice — 15 
4. Removing = - TER - 
5. Aliment » 45% 23 
6. Exhibition - — — 6 
7. Forthcoming - s 8 
8. Transference > — 6 
9. Poinding of the ground - 6 
10. Wakening * WM” 6 
11. Special Declarator ww 
12. Suſpenſion - - 6 
13. Preventor \ - TY: 6 
14. Tranſumpt - - 6 


By the general practice at preſent, ſum- 
monies of multiple-poinding, ceſſio bono- 
rum, and teinds, pais on one diet of fix 
C 2 days, 


* Wakenings by themſelves are on one diet of ſix days; 


but, when a transſercnce is joined, two diets of ſix auch. 
ſix da; s are neceſſary. 


This ſummons is in diſſuetude. 


— 


1 land; who muſt, in all caſes, be cited on the 
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days, though they be not mentioned in the 
act of ſederunt above quoted. ' 
The ſhort diets in privileged ſummonſes, 
do not extend to the inhabitants of Orkney 
and Letland, nor to perſons forth of Scot- 


long induciæ above explained. 

Privileged ſummonſes, may alſo be raiſed 
and executed on the ordinary induciæ, with- 
out taking advantage of the privilege. 


Doubles. 


A full copy of every ſummons, muſt (by 
acts of ſederunt, .16th February 1723, Iſt 
January 1726, and 19th February 1742, 
be given to, or left for cach defender, when 
the ſummons 15 executed, though, if there 
are more defenders than one, each de- 
fender need only be ſerved with ſuch part 
of the ſummons as concerns himſelf, 


The following ſummonſes are the only 
exceptions from this general rule. 


Summonſes 
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Summonſes which do not require Doubles, 
Adjudication. 
Mates and duties, 
Ranking and ſale. 
Exhibition ad deliberandum. 
Chooſing curators. 
Tranſumpt. 
Wakening. 
Mutiple-poinding. 
Poinding the ground. 
10. Forthcoming. 
Theſe ten ſummonſes may (by the three 
act of ſederunt above quoted) be gxecuted 
by ſhort copies without any doubles ; but a 
full double muſt be given to the heritor in 


a ſummons of poinding the ground, and to 
the common debitor in a forthcoming. 


V 


N. B. Teind ſummonſes, incident dili- 
gence, ſupplements, letters of gene- 
ral, and ſpecial charge“, by practice 
need no doubles. 


C3 5 Letters 
* In letters of ſpecial charge, a copy of the lands 


cherein recited, ſhould either precede the copy of charge, 
or 
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Letters of publication and intimation of 
the roup and ſale of lands, require a full 
double of the whole letters; and as they are 
always printed, the meſſenger's copy is alſo 
printed at the end of the letters. 


A ſummons of reduction, improbation, 
&c. requires alſo a full double of the 
whole. 


N. B. If there are any marginal note 
or notes upon an execution, the meſ- 
ſenger muſt not only ſubſcribe the 
fame, but the witneſſes alſo; and 
theſe words ſhould be added at the 
end of the execution, © witneſſes 
alſo to the marginal note, or notes, 

as the caſe may be. 


Executions of all diligences, copies of ci- 
tations, &c. ought to be very exact, and af- 
ter 


or be included in it, and if the narrative of the lands be 
long, it is beſt to give a double of the whole letters to the 
will, 41 Bad 
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ter a ſet form, except where the ſtile of the 
letters alters that form; and, even though the 
words be to the ſame purpoſe, yet if they 
differ from the form * by — it 
will not be ſuſtained. 


A horning was found null which bore 
delivery of a ticket, containing the tenor and 
ſubſtance of the letters, becauſe it did not 
bear the word copy. Hope, 2cth July 1627. 
Monteith contra Kirkland. 


An execution of inhibition was found 
null, becauſe it did not bear the three oyeſ- 
ſes, nor the open proclaiming and reading 
of the letters. January 24th, 1782- Rank- 
ing of the creditors of Jarvieſton. 

- Execution of ditto ſuſtained, though it 
did not bear ia gremio © witneſſes to the 
premiſſes.” Paterſon againſt Thomſon. 
Jan. 16th, 1784. A 


An execution at the dwelling place of a 
perſon, ought to name the dwelling place 
particularly: thus, «I left for the ſaid A. B. 
within 
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within his dwelling-place in Edinburgh, 
&c. otherwiſe it is null. Colvil, July 1682, 
King's Advocate contra Burnet. 


In a queſtion about the validity of the 
execution of a horning, faid to be left at the 
party's dwelling-place, without defi gning the 
ſame, the Lords found, «that the party's houſe 

1 and tile being the fame, and he being 
« defigned in the execution by his ſtile,” 
it muſt be preſumed that the charge was 
given at his dwelling-houſe of that name. 
Fountainhall, 8th Feb. 1684. Caſtlemains, 
contra his Majeſty's caſhkeeper. | 

But the execution of a charge of horning 
againſt a party, burgeſs of ſuch a place, at his 
dwelling-houſe, not adding the word there, 
was found null, and the magiſtrates purſued 
for ſuffering the debtor to eſcape, aſloil- 
zied. Durie, Spottiſwood 14th July 1626. 

Adams contra Baillies of Ayr. 


An execution of a horning was reduced; 
becauſe, when the meſſenger got no accels, 
| it 
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it did not bear the fix audible knocks to be 
given. | 


An execution againſt the party at his 
ſhop, bearing to have delivered a copy to 
his wife was found not ſufficient, unleſs the 
purſuer would offer to prove that the ſhop 
was a part of the dwelling-houſe. 4th Feb. 
1684. Anderſon contra Anderſon's tenants. 


An execution will not be ſuſtained bear- 
ing a copy to be left with the party's ſer- 
vant in a houſe in Edinburgh, or any other 
place where he lodged for the time, being 
contrary to the 75th act, Parliament 1740; 
which requires that perſons, not perſonally 
apprehended, be cited at their principal 
dwelling-place, as was found 13th July, 
1708, Bruce contra Hall. 


An execution was ſuftained, bearing 2 
copy left for the party at the dwelling- 
houſe of another, ſaid to be (the party cit- 
* his ſpecial reſidence, at the time, the 

purſuer 
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purſuer proving that he had reſided there 
for forty days prior to the citation. 22d De- 
cember 1710. Bailie contra Menzies, 


When the party cited has been forty 
days reſiding in that houſe, then for making 
the execution ſtronger, the meſſenger may 
inſert theſe words, © and had reſided there 
« more than forty days before.” 


A charge left at the party's principal 
dwelling-houſe in the country, was 1wuſtain- 
ed, though he had lived more than forty 
days at Edinburgh. 11th February 1674. 
MCulloch contra Gordon. 


An advocate who had retired to the coun- 
try after the ſeſſion, being cited in a pro- 
ceſs at his houſe in Edinburgh, where he 
dwelt the preceding ſeſſion, and which 
he had hired till Whitſunday, and h's ur- 
niture remaining in it, the citation being 
in April, the Lords found the citation null. 

zoth 
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zoth December 1702. Gordon contra Camp- 
bell. 

An execution of arreſtment againſt the 
- Earl of Murray, at his houſe of Dunnibirſel, 
on the 12th July, was ſuſtained as being 
the Earl's principal dwelling-houſe, though 
he had removed with his family in the 
April before, to paſs the ſummer at his 
houſe of Darnway in the North, and pre- 
ferred to a poſterior arreſtment, given to 
the ſaid Earl, perſonally apprehended at 
his houſe of Darnway. 13th March 1707. 
Irvine contra Deuchar. 


EXECUTION OF SUMMONSES. 


Copy of Citation. 


T -------- Meſſenger by virtue of a libel- 
led ſummons*, whereof the above and 
preceding pages q are a full double to 
the will +, dated and ſigneted the ---- day of 
=----, raiſed at the inſtance of A. B, of C, 

in 


£ If the ſummons has a ſpecial name, ſuch as a Sum- 
mons of forthcoming, exhibition, declarator, c. it muſt 
be particularly inſert ; as alſo in the execntion. | 

If the ſummons require only a ſhort copy of citation, 
this muſt be left out. 

+ If it be a libel againſt debitors, with ſeparate conclu- 
ſions againſt each, in this caſe, theſe words muſt be added, 
< In ſo far as concerns you.“ 

If it be a ſummons of reduction and improbation, or the 
like, where full doubles are neceſſary, then, the words, “ to 
& the will”, muſt not only be left out, but the following 
muſt be added, With the concurrence of -------- eſquire, 
« his Majeſty's Advocate, for his Majeſty's imereſt,” and 
likewiſe ſo in the executions, 
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in his Majeſty's name and authority, lawfully x 
ſummon, warn and charge you, D. E. of 
F. to compear before the Lords of Council 

and Seſſion at Edinburgh, or where it ſhall 
happen them to be for the time, the © 3 
and ----- days of ----- next to come, for 
firſt and ſecond diets, in the hour of cauſe, 
with continuation of days, to an{wer at the 

inſtance of the ſaid purſuer, in the matter 
libelled, with certification. This I do upon 
the ---- day of ---- years, before theſe wit- 
neſſes, -------- and ------- both 


Execution of a Summons againſt a perſon her- 
ſonally apprehended, or at his TORI” | 
houfe. 5 


UPON the ---- day of years, by vir- 
tue of a libelled ſummons,* dated and fignet— 
D | ed 


T7 Muſt notice whether the ſummons be on one or twi © 
dicts, as ſummons of waken ng, &c. In which caſe, he muſt 
inſert only, the — day ot — next to come, in the hour 
of cauſe, c. 7 ; 1 

If the ſummons have a particular name, iniert it here, 
which muſt bg carefully attended to. 


* 
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ed , raiſed at the inſtance of A. B, 
merchant in Edinburgh, againſt C. D. alſo 
merchant there; I ----- mefenger at arms, 
paſſed, and in his Majeſty's name and autho- 
rity, lawfully ſummoned, warned and charg- 
ed the ſaid C. D. defender, to compear be- 
fore the Lords of Council and Seſſion, place 
and time therein mentioned, for ſirſt and 
fecond diets, in the hour of cauſe, with con- 
tinuation of days, to anſwer at the inſtance 
of the ſaid purſuer, in the matter libelled; 
with certification, conform to ſaid ſummons 
in all points. A full double whereof, to the 
will, with a copy of citation thereto ſub- 
Joined, I delivered to the ſaid C. D. per- 
ſonally apprehended; or, (I left for the aid 
C. D, within his dwelling-houſe in 

with his ſervant, to be given to him, be- 
cauſe I could not find himſelf perſonally :). 
which copy of citation was ſubſcribed by 
me, did bear the date hereof, and contain- 
ed the date and ſigneting of the ſaid ſum- 
Mons, with the witnefles names and deſig- 


* ; 
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nations following, who were preſent at the 
premiſſes, and hereto ſubſcribing, viz. ----- 
and — „ both - 


N, B. This execution may either be 
written on a paper a part, or on the 
1 principal ſummons, if chere be room 
for it; and, it would ſave a good 
deal of trouble to men of buſineſs, 
to have all their executions written 
on the principal, excepting always 
ſuch edidtal ones. that muſt be re- 
corded. 


* A N , 
* 3 


Execution of a Summons againſt a Minor, 
and his Tutors and Curators, at the Mar- 
 het-crofs of the Head-burgh of the Shire 
where he reſides. 


| UPON the --- day of --- years, by virtue 
of a libelled {ſummons &, dated and ſigneted 
che ---- day of ---- years raiſed at the in- 


777771717100 
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Rance of ----- { againſt ----- + and his tu- 
tors and curators, if he any has, for their 
Intereſt, I ------ meſſenger at arms, paſſed, 
and in his Majeſty's name and authority, 
lawfully ſummoned, warned and charged 
the faid -----, and his ſaid tutors and cura- 
tors, to compear before the Lords of Coun- 
eil and Seſſion, place and time t, men- 
tioned in ſaid ſummons, for firſt and ſecond 
diets in the hour of cauſe, with continua- 
tion of days, to anſwer at the inſtance of 
the ſaid purſuer, in the matter Iibelled; 
with certification conform to ſaid ſummons, 
in all points; whereof © I delivered a full 

If it be a reduction, r. as was before noticed, add, 
„with concourſe,” c. 

+ If it be a forthcoming, ſay, © aint —, in whoſe 
„hands the arreſtments were uſed, and principal 
& dehitor, for his intereſt.” 
lf it be a wakening, or any other, upon one diet, only 
ſay, place and time therein GY in the hour of 
« cauſe, with continuation of days,” & | 

F If the copy was left at the party's qwelliog-houſe, ſay, 


$ whereof I left a full double to the will, with a copy of 
+ gitatian thereto ſubjoined, for the faid , within 
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double to the will, with a copy of citation 
thereto ſubjoined, to the ſaid , per- 
ſonally apprehended ; and the like double, 
and copy of citation, I affixed and left for 
ſaid tutors and curators, at and upon the 
market- croſs of -----, being the head-burgh 
of the ſheriffdom of -------, within which 
ſheriffdom the faid ------- lives and reſides, 
and that after crying three ſeveral oyeſſes, 

D 3 open 


„ his dwelling-houſe in ., with his 8 (or 
« wife), to be given to him, becauſe J could not find 
« himſelf perſonaly, which copy, &c, 

If the meſſenger cannot have acceſs, he muſt far, 
% Whereof I affixed and left a full double to the will, 
« with a copy of citation thereto ſubjoined, upon the 
&« moſt . patent door (or gate) of the ſaid — his 
« awelling houſe in ——=, aſter giving ſix audible knocks 
« thereon, as uſe is, becauſe I could not apprehend the 
„ ſaid perſonally, nor get acceſs into his ſaid 
&% dwelling-houſe.“ 

Ik it requires only a ſhort copy, ay, % whereof I deli- 
e vered a juſt; copy of citation to the ſaid , perſonally 


« apprehended,” 
If it be & libel againſt debitors, Die « in fo far as 


de concerned him.“ 


N B. Theſe notes are ſuperſeded already. (See mode 
of ex22uting, page 18, &c.) but are here interted for 
a pattern to young practitioners, 
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open proclamation and public reading of 
{aid ſummons, and ſummoning, warning 
and charging the ſaid. tutors and curators, 
as aforeſaid ; which copies of citation were 
ſubſcribed by me, did bear the date hereof, 
contained the date and ſigneting of ſaid 
ſummons, with the witneſſes names and de- 
fignations following, who were -preſent at 
the hail premiſſes, and hereto ſubſcribing, 
VIZ.,---- and —-, 


Execution of a Summons againſt 4 perſon 
forth of the Kingdom, at the Market-croſs 
Edinburgh, Pier and Shore of Leith. 


UPON the ---- day of ----- years, by 
virtue of a libelled ſummons, dated and ſig- 
neted , raiſed at the inſtance of ----- a- 


gainſt — „1 —— meſſenger at arms, 


paſſed to the market croſs of Edinburgh, 
pier and ſhore of Leith, reſpectively and 
ſucceſſively after other, and at each of 


the ſaid three places, after crying three ſe- 


.Veral qyeſſes, open proclamation and public 
reading 
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reading of the ſaid fummons, in his Ma- 


jeſty's name and authority, lawfully ſum- 
moned, warned and charged the faid ------- 
(as being preſently. forth of Scotland) to 


compear before the Lords of Council and 
' Seſſion, place and time mentioned in faid 


ſummons, for firſt and ſecond diets, in the 
hour of cauſe, with continuation of days, to 

anſwer at the inſtance of the ſaid purſuer, 
in the matter libelled, with certification 
conform to ſaid ſummons in all points; a 
full double to the will whereof, with a copy 
of citation thereto Aubrey I affixed and 


left for the ſaid -------, at and upon each 
one of the ſaid market-croſs of Edinburgh, 


Pier and Shore of Leith reſpectively, after 
uſing the ſolemnities aforeſaid ; which co- 
pies of citation were ſubſcribed by me, did 
bear the date. hereof, and contained the 
date and ſigneting of ſaid ſummons, with 
the witneſſes names and defiznations follow- 
ing, preſent at the haill premiſſes, and ROTORS 
ſubſ _ VIZ, — and. 


lf it be an execution againſt a minor, ant 
his tutors and curators, ſee the follow ing: 


err of a Summons againſt ſeveral per- 
1 72 within the X ingdo nt, and their tu- 
tors and curators, at the N. arket-croſs of 
the Head-burgh of the Shire where they 
reſide and againfl a perſon out of the 
Kingdom, at the Market-crofs of Edin- 
burgh, Pier and Shore of. Leith, and 
\ his tutors and curators, on different dates. 


* 
W 


Ufo the — and — days of years, 
by virtue of a libelled ſummons, dated and 
ſigneted the — day of — raiſed at the inſtance 

of —— againſt A. B. C. and D., lawtul chil- 

dren and heirs-portioners to the deceaſt F. 
of H. and J. huſband to the faid C. and K. 
huſband to the ſaid D. for their reſpective 
intereſts, and the tutors and curators of the 

aid A. and B. if they any have for their in- 
tereſt ; I — meſtenger at arms, paſt, and in 

His Majeſty's name and authority, lawtully 

ſummoned, 
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 fammoned, warned and charged the fait 
A. B. C. and D. and the ſaid J. and K. for 
their reſpective intereſts, and the tutors and 
curators of the ſaid A. and B. if they any 
have, for their intereſt, all to compear be- 
fore the Lords of Council and Seſſion, place 
and time mentioned in ſaid ſummons, for 
firſt and ſecond diets, in the hour of cauſe, 
with continuation of days, to anſwer at the 
inſtance of ſaid purſuer, in the matter li- 
belled, with certification conform to fard 
ſummons in all points; a full double where- 
of to the will, with a copy of citation 


ſubjoined thereto, I delivered to each of 


the ſaid B. C. D. and J. all perſonally ap- 
prehended. The like double, and copy 
of citation, I left for the ſaid K. with his 
wife, within their dwelling-houſe in ——, 
to be given to him, becauſe I could not find 
him perſonally. And the like double, and 
copy of citation, I affixed and left for the 
tutors and curators of the ſaid B. at and 
upon the market-croſs of —, being the head- 
burgh of the ſheriffdom of —, within 

which 


r 


— — 
. - —— — ” 
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which ſheriffdom the ſaid B. lives and re- 


des; and that after crying three ſeveral 
oyeſſes, open proclamation, and public read- 
ing of ſaid ſummons, and ſummoning, warn- 
ing and charging the faid tutors and eura- 
tors as ſaid is, and that upon the ſaid — 
day of , and year foreſaid, before theſe 
witneſſes —— and ——. Tbe like double, 
and copy of citation, for the ſaid A. (as 
being forth of Scotland) and the like double, 
and copy of citation, for his the ſaid A's 


-tutors and curators, I affixed and left at and 


upon each one of the market-eroſs of Edin- 


-burgh; and the pier and ſhore of Leith, reſ- 


pectively and fucceſſively. after other, and 


that after uſing the ſolemnities aforefaid, 


and fummoning, warning and charging 
the ſaid A. and his ſaid tutors and cura- 
tors, as ſaid is, at each of the faid three 
places, and that upon the | ſaid — day of 
—, and year foreſaid, before theſe witneſ- 
ſes and ——, Which ſaid haill copies 
of citation were ſubſcribed by me, did bear 


/ * 


Suminonſet, J 


the dates hereof reſpectively above written, 


contained the date and ſigneting of the ſaid 
ſummons, with the witneſſes names and de- 


ſignations ane in manner . dif-/ 
tinguiſhed. 


The act 5th Preiucient, aa; roquirinſe 
the names and defignations of the pur- 
tuers and defenders to be engroffed in the 
execution, does not apply when the execu-' 
tion is written on the back of the ſummons, 
but only when written on a paper a- part; 
as found, 2oth February 1755, Sir William 
Dunbar and others, againſt John M*Leod, 
younger of MLeod, Ke. Lord Kames's De- 
_ | 


Form of n Sn of Ranking: 
and Sale, Reduction, Improbation and | 
Declarator. ; 


SUMMONSES of ranking and ſale, ſale 


= and ranking, reduction, improbation and de- 


elarator, are looked upon to be nice diligen- 
ces, the execution of which (particularly 
| the 


4 


the edictal execution) is required to be very 
exact, and differs ſomewhat in form from 
common executions. It was therefore 
thought neceſſary to inſert the follou ing 
forms at full length, which will ſerve to 
aſliſt the meſſenger in that particular part 
of his office, The ranking and ſale re- 
quires only a copy of citation, as was before 
obſerved, which will be eaiily made out af- 
ter the former directio s, and the will of the 
letters, as alſo the copy of citation for the 
reduction, & c.; but as the meſſenger muſt 
have a full double of the reduction, which 
is commonl pr te ., reaſon of t e many 
copies it requires, the copy of citation is 
likeways printed along with it, which will 
be eaſſly made out after the directions be- 
fore laid down, ſo that it would be needleſs 
to narrate any of them here, and therefore 
ſhall proceed to tue executions, 


Execution of Stummonſes 


Execution 
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Frxecution of a Summons of Ranking and 

Sale, againſt tawo Creditors, the one with- 

out the Kingdom, and the other within, 

on different days. 

UPON the and days of 
years, by virtue of a ſummons of ranking and 
ſale of the lands and others therein mention- 
ed, with the pertinents which pertained to 
the deceaſed , dated and ſigneted , 
raiſed at the inſtance of A. B. purſuer with 
concourſe of ——, Eſq; his Majeſty's Advo- 
cate for his Majeſty's intereſt, againſt the 
heirs, repreſentatives, and creditors of the 
faid deceaſed , and others therein and 
after named and defigned defenders, viz. 


4 f 


: 


[here narrate the heirs and creditors, c. 
both names and dgſignations fully] and the 
whole otker creditors of the ſaid deceaſed 
——, and all others having, or pretending 
to have intereſt in the matter therein men- 
tioned, and the tutors and curators of ſuch 
of them as are minors, if they any have, for 

TY >»; —_—_ ia 45; 5 "their 
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their intereſt ; I meſſenger at arms, 
paſſed, and, in his Majeſty's name and au- 
thority, law fully ſummoned, warned, and 
charged the faid A. M. and R. M. to com- 
pear before the Lords of Council and Seſ. 
ſion, place and days therein mentioned, 
for firſt and ſecond diets, in the hour of 
cauſe, with continuation of days, to an- 
ſwer at the inſtance of ſaid purſuer, in the 
matter libelled, with certification, conform 
to ſaid ſummons in all points. A juſt copy 
of citation whereof, J left for the ſaid R. M. 
within his dwelling-houſe in —— with his 
ſervant, to be given to him, becauſe I could 
not find him perſonally, and that upon the 
firſt date hereof, before theſe witneſies 
and —. The like copy of citation, for 
the ſaid A. M. as being forth of Scotland, 
I affixed and left at and upon each one of 
the market croſs of Edinburgh, pier and 
ſhore of Leith, reſpectively and ſucceſſively 
aſter other, and that aſter crying three ſe- 
veral oyeſſes, open proclamation, and public 
xeadipg of ſaid ſummons, and ſummoning, 
| WAarn- 
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warning, and charging him as ſaid is, at 
each of the ſaid three places, and that upon 
the ſecond date hereof, before theſe wit- 
neſſes ——, and —— All which copies 
of citation were ſubſcribed by me, did 
reſpeckively bear the dates hereof above 
written, aud contained the date and lignet- 
ing of ſaid ſummons, with the names and 
deſignations of the witneſſes reſpectively, 
preſent at the premiſſes, as | above diftin- 
guithed, | 


The above form, with the preceding ones, 


will aſſiſt the meſſenger to frame his execu- 
tion againſt any number of creditors, either 
out of the kingdom, ox within the ſame, 
perſonally, or at their dwelling-places, up- 
on one or more days, either in one execu- 
tion, or ſeparately, as ſhall be moſt conve- 
nient, or againſt one ſingle perſon, either 
within or without the kingdom, as occa- 
lion ſhall happen. 

The above form will likewiſe ſerve, whe⸗ 
ther the ſale, &c. be againſt tae common 
debtor himſelf, (he being alive) or againſt 

E. 2 pa his 
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his repreſentatives, (he being dead) by 
altering the ſame conform to the ſtile of the 
ſummons, 


Edifial Execution of Summons of Ranking 
and Sale, againſt all and ſundry, &c. at 
the Market=croſi of Edi 1 and 
the Pier and Shore of Leith. 


UPON the day of years, by 
virtue of a ſummons of ranking and {ale of 
the lands and others therein mentioned, with 
the pertinents, which pertained to the de- 
ceaſed —--, dated and ſigneted —--, raĩſed 
at the inſtance of A. B. purſuer, with con- 
courſe of ——, Eſq; his Majeſty's advo- 
cate for his Majeſty's intereſt, againft the 
heirs, repreſentatives, and creditors of the 
ſaid deceaſed „and others therein and 
after named and deſigned defenders, viz. 
[Here narrate the heirs and creditors, Cc. 
both names and deſignations, fully] and the 
whole other creditors of the ſaid deceated 
»——, and all others having, or pretend- 


ing 
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tending to have intereſt in the matter therein 
mentioned, and the tutors and curators of ſuch 
of them as are minors, if they any have, fer 
their intereſt; I, —---, meſſenger at arms, 
paſſed to the market croſs of Edinburgh, 
pier and. ſhore of Leith, veſpectively and 
fucceſſively after other, and at each of theſe 
three places, after crying three ſeveral oyeſ- 
ſes, open proclamation, and public reading of 
faid ſummons, in His Majeſty's. name and 
authority, lawfully ſummoned, warned, and. 
charged the whole creditors, real and per- 
fonal, of the ſaid deceaſed „and all o- 
thers having, or pretending to have inter- 
eſt in the ſaid matter, and the tutors and 
curators af ſuch af them as are minors, if 
they any have, for their intereſt, all to com- 
pear before the Lords of Council and Seſ- 
ſion, place and days mentioned in faid ſum- 
mons, for firſt and ſecond diets, in the hour 
of cauſe, with continuation of days, to an- 
ſwer at the inſtance of ſaid purſuer in the 
matter libelled, with certification, conform 
to ſaid ſummons in all points: A juſt copy 


E3 of 
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of citation whereof, for the whole creditors 
of the ſaid deceaſed —--, and all others ha- 
ing, or pretending to haye- intereſt, and 
another copy of citation for ſaid tutors 
and curators, I afixed and left at and upon 
each one of the ſaid market eroſs of Edin- 
burgh, and the pier and ſhore. of Leith, re- 
ſpectively, after uſing the ſolemnities afore- 
faid. All which copies of citation were 
ſubſcribed by me, did bear the date hereof, 
and contained the date and ſigneting of ſaid 
ſummons, with the names and deſignations 
of the witneſſes ſubſcribing, who were pre- 
ſent at the premiſſes, viz. — and 


. 


Execution of a Summons of Ranking and 
Sale againſt all and ſundry, &c. at the 
Pariſh-kirk where the lauds ly, and at. 
one of the fix next adjacent Pariſhes to 
the ſaid lands. 


UPON the day of ——years (be- 
ing a Sabbath-day), by virtue of a ſum- 
| mons 


Of Ranking and Sale. Fe. 


mons of ranking and ſale of the lands and o- 
thers therein mentioned, with the pertinents, 
which pertained to the deceaſed , dat- 
ed and ſigneted , raiſed at the inſtance 
of A. B. purſuer, with concourſe of ——, 
Eſq; his Majeſty's advocate, for his Majeſty's 
mtereſt, againſt the heirs, repreſentatives, 
and creditors of the ſaid deceaſed ——; and 
others therein and after named and deſign- 
ed defenders, viz. here narrate the heirs and 
creditors, c. both names and defignations 
fally,] and the whole other creditors of the 
ſaid deceaſed , and all others having, or 
pretending to have intereſt in the matter 
therein mentioned, and the tutors and cura- 
tors of ſuch of them as are minors, if they 
any have for their intereſt; I , meſſen- 
ger at arms, paſſed to the moſt patent door 
of the pariſh church of St Giles's in Edin- 
burgh, within which pariſh the ſaid lands 
and others, with the pertinents, do 1y, and 
alſo to the moſt patent door of the pariſh 
church of St Cuthbert's or Weſt kirk, being 
one of the ſix next adjacent pariſhes to the 


fad 
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ſaid lands, and at each of the ſaid moſt pa- 
tent doors of the ſaid pariſh kirks, after cry. 
ing three ſeveral oyeſſes, open proclamation, 
and public reading of faid ſummons, in 
the audience of the reſpective congrega- 
tions, at the time of diſmiſling of them af- 
ter the forenoon's ſermon; I lawfully ſum- 
moned, warned and charged the whole cre- 
ditors, real and perſonal, of the ſaid ——, 
and all others having, or pretending to have 
intereſt in the matter libelled in ſaid ſum- 
mons, and the ſaid tutors and curators, all 
to compear before the Lords of Council and 
Seſſion, place and days therein mentioned, 
for firſt and ſecond. diets,. in the hour of 
cauſe, with continuation of days; to anſwer 
at the inftance of the ſaid purſuer in the 
matter libelled, with certification, conform 
to ſaid ſummons in all points: A juſt 
copy of citation for the whole creditors 
of the ſaid ——, and all others having, or 
pretending to have intereſt ; and' the like 
topy of citation for ſaid tutors and curators, 
I athxed and left at and upon each of the 
ſaid 


ow 


1 


„* 2228 - 8 1 * * 0 bh 
a 1 PB Fic, © _—_ I "WF" Sf 8 * * x . 4 WY I. WEBS, 0 Py 7 4 = -» 
j __ Fs _ p s 0 , 2 * # 
- 1 = 3 wn, nn Ca * 1 2 i p LR. Met - WR or" U 44 ward © 
- — Cæ 18 18 3 ? oo ; ' ah i 3 * © 
* N 3 . 4 <2 n * RO ET {hos YL EOTY 


— 1 999 * Wa — "8 4 
* 8 Sy VE . 
e 
n 


9 —_ - 
N 


2 SS My x 
2 2. 
1 8 * 


. 


Ay” 8 1 = 4x 4 
r 
* N 9 2 


Reduction, Improbation, c. 57 


faid moſt patent doors of the ſaid pariſh- 
kirks, after uſing the ſolemnities aforeſaid, 
Which copies of citation were ſubſcribed 
by me, did bear the date hereof, and con- 
tained the date and ſigneting of ſaid ſum- 
mons, with the names and deſignations of 
the witneſſes ſubſcribing, who were preſem 
at the premiſſes, Viz, — and ——, 


E recution of Summont of” Reduttion, In- 

' probation and Declarator, againſt two 

_ Creditoss, the one without the K ingdom, 

and the other within the ſame, and 

edictally againſt all and ſundry, fc. af 
the Market croſs 5 Edi inburgh, Pier 
and Shore of Leith. 

UPON the and —— days of 
years, by virtue of a ſummons of reduction 
improbation, and declarator, dated and ſig- 
neted ——, raiſed at the inſtance of | 
purſuer, with concourſe of —-, Eſq; 
his Majeſty's advocate for his - Majeſty's 
mtcreſt, againit the heirs, reprelentatives, 

and 


— — — — — — 
— 


— — — — _ 
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i | and creditors of the deceaſed , thereig 
| and after named and deſigned, defenders, 
| viz. [here narrate the names and deſignations 
| ef the heirs and creditors, Cc. ] and the whele 
other creditors of the ſaid —, and all o- 
thers having, or pretending to have antcreſt 
in the ſald matter, and the tutors and cura- 
tors of ſuch of them as are minors, if they 
any have, for their intereſt ; I, ——, meſ- 
ſenger at arms, paſſed, and, in his Majeſty's 
name and authority, lawfully ſummoned, 

warned, and charged the faid A. and B, and 
the whole other creditors of the ſaid , 
and all others having, or pretending to have 
intereſt, and the tutors and curaters of ſuch 
of them as are minors, if they any: have, for 
their intcreſt, all to compear before the 
Lords of Council and Seſſion, place and 
days mentioned in ſaid ſummons, for firſt 
and ſecond diets, in the hour of cauſe, with 
continuation of days, to anſwer at the in- 
ſtance of ſaid purſuers, in the matter libel- 

led, with certification, confor!:: to ſaid ſum- 
mons in au poiuts: A full double where- 
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Reduction, Improbation, S. 59 


of, with a copy of citation thereto ſubjoined, 


] delivered to the ſaid A. perſonally appre- 


hended, (or I left for the ſaid A. within his 
dwelling place in , with his ſervant, to 
he given to him, as I could not find him 
perſonally ; or I affixed and left for the faid 
A. in the lock hole of the moſt patent doo 
of his dwelling-place in —, after giving 
fix audible knocks thereon, as uſe is, be- 
cauſe I could neither get acceſs into his ſaid 
dwelling-place, nor find him perſonally), 
and that upon the firſt date hereot. before 
the e witneiies, , and —; the like 
double an copy of citation for the ſaid 
B. as being forth of Scotland; and the like 
double and copy of citation tor the whole 
other creditors of the ſaid „and all o- 
chers having, or pretending to have intereſt; 

and the like double, and copy of citation 
for faid tutors and curators ; I affixed and 
left at and upon euch one of the mar et 
croſs of Edinburgh, pier and ſhore of Leith, 


re ſpe d ively and ſucceſſively, after other, 


aud that. aſter crying three ſeveral oy el 
ſc, 
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Go Execution of Summonſcs 


ſes, - open proclamation and public read- 
ing of ſaid ſummons, and ſummoning, warn- 
ing, and charging them as ſaid is, at each 
of the ſaid three places, and that upon the 
ſecond date hereof, before theſe witneſſes 
. and — ; all which copies of citation 
were ſubſcribed by me, did reſpeQtively 
bear the dates hereof above written, con- 
tained the date and ſigneting of ſaid fum- 
mons, with the names and defignations of 
the ſeveral witneſſes preſent at the pre- 
miſſes, as above diſtinguiſhed, and hereto 
ſubſcribing with me. 


A ſummons muſt be executed againſt 
the defender, ſo as the laſt diet of compear- 
ance ma” be within a year of the date of 
the ſummons, where the ſummons bears (as 
is generally the caſe) the days of appear- 
ance to be „ the and days of 


66 next to come; but if the words 
next to come, be omitted, the ſummons may 
be executed ſo as the firſt diet of appear- 
ance may be within a year of the ſummons, 
and the ſecond diet within a year of the 

firſt. 


Of KReducliam, Improbation, &c. 6 


firſt. It muſt be called in court within a 
year of the laſt diet, otherwiſe it falls for 
ever. . . 
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Summons of 


Form of” Executing SUMMONSEs Beſoro 


the COMMISSION of TEINDS, 


Copy of Citation, 


By virtue of a ſummons of valuation and 
fale * of teinds, dated and ſigneted 
raiſed at the inftance of 1 , mej- 
ſenger at arms, in his Majeſty's name and au- 
thority, lawfully ſummon, warn, and charge 
you , to compear before the Lords of 
Council and Seſſion, commiſſioners appointed 
for plantation of kirks and valuation of 
teinds, at Edinburgh, or where it ſhall 
happen them to be for the time, the 
day 


* Here take notice of the particular name of t e ſum- 
mons, ſuch as valuation and ſale, or augrn enta on, mo li- 


fication, or locality, &. and alſo in the execution. 


Valuation of Teinds, &c. 63 


— day of — next to come, in the hour 
of cauſe, with continuation of days, to an- 
ſwer at the inſtance of the ſaid purſuer in 
the matter libelled; with certification as 
eſſeirs. This I do upon the — day of 
— Fears, before theſe witneſſes, — 
and ——, 


Execution of Summons of V aluation and 
Sale of Teinds, againſt a Perſon within 
the Kingdom. 


UPON the —— day of years, by 
virtue of a ſummons of valuation and ſale 
of teinds, dated and figneted ——, raiſed 
at the inſtance of , againſt —, 1 ? 
meſſenger at arms, paſted, and, in his Maje- 


ſty's name and authority, lawfully ſummon- 
ed, warned, and charged the ſaid , to 
compear before the Lords of Council and. 
Seſſion, Commiſſioners appointed for plan- 
tation of kirks and valuation of teinds, place 
and day-therein mentioned, in the hour of 

F 2 caule,. 


64 Execution of a Summons 


cauſe, with continuation of days, to anfiver 
at the inſtance of the ſaid purſuer; with 
certification, conform to ſaid ſummons in 
all points; a juſt copy of citation whereof 
1 delivered to the ſaid , perſonally ap- 

prehended; which copy of citation was 
ſubſcribed by me, and did bear the date 
hereof, contained the date and figneting of 
the faid ſummons, with the names and defig- 
nations of the witneſſes ſubſcribing, who 
were preſent at the premiſſes, viz. —— 
and ——, 
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. Execution of faid Summons againſt a Per- 

hon out of the Kingdom, at the Market- 

crofs of Edinburgh, Pier and Shore of 
Leith, 
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UPON the day of years, by vir- 
tue of a ſummons of valuation and ſale of 
teinds, dated and ſigneted , raiſed at the 
inſtance of againſt ——, 1 , mel- 
ſenger at arms, pailed to the market-croſs of 
| Edinburgh, 
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f Paluation of Trind.. By 


Edinburgh, pier and ſhore of Leith, reſpec- 
tively and ſucceſſively after other, and at 
each of the ſaid three places, after crying 
three ſeveral oyeſſes, open proclamation and 
public reading of ſaid ſummons, in his Ma- 
jeſty's name and authority, lawfully ſum- 
moned, warned and charged the ſaid ——, 

as being forth of Scotland, to compear be- 
fore the Lords of Council and Seffion, Com- 
miſſioners appointed for plantation of kirks, 
and valuation of teinds, place and day 
therein mentioned, in the hour of cauſe; 
with continuation of days, to anſwer at the 
inſtance of the ſaid purſuer, in the matter 
libelled, with certification conform to ſaid 
ſummons in all points, a juſt copy of cita- 
tion whereof I affixed and left for the ſaid 
——, at and upon each one of the ſaid 


| market-croſs of Edinburgh, pier and ſhore 


of Leith, reſpeQtively, after uſing the ſolem- 
nities aforeſaid ; which copy of citation, 
&c. as in the former. 


F 3 | Execution 


66 Execution of a Summons 


Execution of a Summons of Augmentation, 
Modification, and Locality, againſt the 
Officers of State, at the Market-crofs of 
Eadinburgb, Pier and Shore of Leith, 

and Exchequer Chambers in Edinburgh. 


UPON the — day of years, by 
virtue of a fummons of augmentation, mo- 
dification, and locality, dated and ſigneted 
——, raiſed at the inſtance of —— againſt 
—, meſſenger at arms, paſſed to 
the market-croſs of Edinburgh, and the 
pier and ſhore of Leith, reſpectively and 
ſucceſſively after other, and to the Exche- 
quer chambers in Edinburgh, and at each 
of thoſe four places, after crying three ſe- 
veral oyeſſes, open proclamation and pub- 
lic reading of ſaid ſummons, in his Ma- 
jeſty's name and authority, lawfully ſum- 
moned, warned and charged the officers of 
Nate for the intereſt of his Majeſty, to com. 


1 


pear before the Lords of Council and Seſ- 
fon 


Of Augmentation, Modification, Nc. 67 


ſion, Commiſſioners appointed for planta- 
tion of kirks and valuation of teinds, place 
and time mentioned in faid ſummons, in 
the hour of cauſe, with- continuation. of 
days, to anſwer at the inſtance of ſaid pur- 
ſuer in the matter libelled, with certiflca- 
tion conform to ſaid ſummons in all points, 
a juſt copy of citation to the effect foreſaid, 
I affixed and left for the ſaid officers of 
ſtate, at and upon each one of the ſaid 
market-croſs of Edinburgh, and the pier 
and ſhore of Leith reſpectively, after ufing 
the ſolemnities aforeſaid, and the like copy 
of citation I left for the ſaid officers of ſtate 
upon a latron or deſk within the Exche- 
quer chambers in Edinburgh, after uſing 
the ſaid fotemnities ; all which copies were 
| ſubſcribed by me, did bear the date hereof, 
and contained the date and ſigneting of ſaid 
ſummons, with the names and deſignations 
of the witneſſes ſubſcribing, who were pre- 
ſent at the premiiles, viz. and 
If the letters bear a warrant to ſummon 


all and ſundry, &c. ſce the following execu- 
tion, 


* 


Execution 


— 
— — ng 
- ——— ——— — 
— — — — — 
— 


68 Execution of a Summons © 


go 


Execution of Summons againſt two Per 
ſons within the Kingdom, and againſt 
the Officers of State, at the Market=crofs 
of Edinburgh, Pier and Shore of Leith, 
and Exchequer Chambers, and againſt all 
and ſundry, at the Market-crofs Y 4 E. 
dinburgh, 


_ UPON the day of years, by 
virtue of a ſummons of valuation and ſale 
of teinds, dated and ſigneted -, raiſed 
at the inſtance of againſt ——, I 
meſſenger at arms, paſſed, and, in his Maje- 
ſty's name and authority, lawfully ſummon- 


ed, warned, and charged the faid A. B. and 


C. D. and the officers of ſtate for his Majeſty's 
intereſt, and all and ſundry having, or. pre- 
tending to have intereſt, to compear before 
the Lords of Council and Seſſion, Commiſ- 
ſioners appointed for plantation of kirks and 
valuation of teinds, place and day reſpec- 
tively mentioned in ſaid ſummons, in the 
L | hour 
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of Valuation of Teinds, 69 


hour of cauſe, with continuation of days, to 
anſwer at the inſtance of the ſaid purſuer in 
the matter libelled, with certification, con- 
form to the faid ſummons in all points: A 
juſt copy of citation whereof I delivered to 
the ſaid A. B. perſonally apprehended ; the 
like copy of citation I left for the ſaid C. 
D. within his dwelling-place, in —, with 
his ſervant, to be given to him, becauſe I 


could not find him perſonally, and that up- 


on the firſt date hereof, before theſe wit- 
neſſes. — and : the like copy of ci- 
tation I aſſixed and left for the ſaid officers 
of ſtate, at and upon each one of the market- 
croſs of Edinburgh, pier and ſhore of Leith, 
reſpectively and ſucceſſively after other, and 


that after crying three ſeveral oyeſſes, open 
_ proclamation, and public reading of the ſaid 


ſummons, -and ſummoning, warning, and 
charging them, as laid is, at each of the ſaid 
three places ihe like copy J left for the 
ſaid oflicers of ſtate, upon a latron or deſk, 
within the Exchequer Chambers in Edin- 
burgh, after uſing the ſolemnities aforeſaid ; 
and 


70 FExvecution of a Summons, Ne. 


end the like copy of citation I anixed and 
teft for all and ſundry heving, or pretending 
to have intereſt, at and upon the ſaid mar- 
ket-croſs of Edinburgh, after uſing the fore- 
faid ſolemnities, all upon the ſecond date 
hereof, before theſe witneſſes, — and 
———: which haill copies of citation were 
fubſcribed by me, and contained reſpective- 
ly the dates hereof above written, date and 
ſigneting of the ſaid ſummons, and the 
names and deſignations of the ſeveral 45 
neſſes aforeſaid, as above diſtinguiſhed, v 

were preſent at the premiſſ es, and = 
fubſcribing with me. 
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Council and Seſſion, at the inſtance of 
| againſt 


Letters of Incident Diligence, &c. 77 


* 


Foxu of executing LETTERS OF DrIr- 
GENCE, for citing Wi Ineſſes and Has 


v. 


4 


Copy of Citation, 


I mel; enger, by virtue of letters of 
incident diligence, dated and ſigneted - - 
raiſed in the proceſs and action of „in- 
tented and depending before the Lords of 


„in his Majeſty's name and au- 
thority, lawfully ſummon, warn, and charge 
you —--, to compear before the ſaid Lords at 


Edinburgh, or where it ſhall happen them 


to be for the time, the —— day of , in 


the hour of cauie, with continuation of aays, 
yp to 


72 Execution of Letters 


to anſwer at the inſtance of the ſaid purſu- 
er, (or defender, as in the letters) to bear 
leill and ſoothfaſt witneſſing, upon oth, in 
ſo far as you know, or ſhall be interrogated, 
in relation to the points mentioned in the 
ſaid letters of diligence, admitted to the faid 
his probation : As alſo, to bring with 
you, exhibit and produce, in preſence of the 
ſaid Lords, all writs and evidents you have 
in your hands, cuſtody, and keeping, that 
may any ways be productive thereof, with 
certification. This I do upon the day 
—— years, before theſe witneſſes, and 


— 


8 


II the letters of diligence be upon an act 
and commiſſion, the ſtile will be much the 
ſame, only as to the commiſſioners names 
and places, & c. which will be eaſily made 
out conform to the letters. Some incident 
diligences only bear a warrant to cite wit- 
neſſes, others only againſt havers of writs, 


or perhaps particular pieces of writs; in ei- 


ther of which caſes, the will of the letters 


will 


JC ETON. 
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charged 


Execution of Letters, Oc. 73 


will be a direction for making out the copy, 
and likewiſe the execution, which muſt be 
conform to the copy, and the manner it was 
given, left, or affixed. 


Execution of Letters of incident Diligence, 


Upon the MEE” day of years, by vir- 
tue of the within written letters, raiſed in 
the proceſs and action of , intented and 


depending before the Lords of Council and 
Seſſion, at the inſtance of ——, againſt | 
both within deſigned, in'his Majeſty's name 
and authority, 1 meſſenger at arms, 
paſſed, and law fully fammoned, warned, and 


and to compear before 
the Lords of Council and Seſſion, (or before 


, commiſſioner appointed by the Lords of 


Council and Seſſion, as the letters direct) place 
and time within mentioned, in the hour of 
cauſe, with continuation of days, to anſwer 
at the inſtance of to bear leill and 
loothfaſt witneſſing, upon oath, in ſo far as 
they know, or ſhall be interrogated, in rela- 

G tion 


— 


74 Execution of Leiters 


tion to the points within mentioned, admit. 
ted to the ſaid —— his probation ; As alſo 
to bring with them, exhibit and produce, 
in preſence of the ſaid, Lords, all writs and 
evidents they have in their hands, cuſtody, 
and keeping, that may any way be. proba, 
tive thereof, with certification conform to 
faid letters in all points; a juſt copy, of ci- 
tation, to the effect foreſaid, I delivered to 
the ſaid ——, perſonally apprehended. 
The like copy I left for the ſaid ——, with- 
in his dwelling-houſe in ——, with his ſer- 
vant, to be given to him, becauſe I could 
not find him perſonally, &c. And ſo con- 
clude in common form. 
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Form of. execiting LETTERS IX SUP- 
PLEMENT of imferior Judges Precepts, 
by Deliverance of the Lords of Seſſion. 


- 


Copy of Citation. 


y virtue of letters in ſupplement of the 
Sheriff depute of , (as in the letters) 
his precept or ſummons, dated and Ggneted 
=——, raiſed at the inſtance of 


, againſt 


Y — — . bot wv 1. FSI © * 
8 I ——, meſſenger at arms, in his 


Majeſty's name and authority, lawfully 
ſummon, warn and charge you —, to 
compear before the ſaid Sheriff-depute of 
——, or his ſubſtitute, in the ordinary 
court-place where they, uſe to ſit for admi- 
niſtration of juſtice, on the —— day of 
5 l G 2 — 


upon the day of years, before ; 

theſe witneſſes and —, : 
Execution; : 
| : 

UP ON the day of years, by 10 


virtue of the within written letters in ſup-, 


his Majeſty” s.name and authority, lawfully 
ſummoned, warned and charged 
compear before the faid Sheriff- depute of 


within mentioned, in the hour of cauſe, 
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„in the hour of cauſe, with continua- 
tion of days, to anſwer at the inſtance of 
the {aid purſuer, in the matter libelled in 
ſaid ſummons or precept; with certifica- 
Yion conform to ſaid letters. This I do 


plement of the Sheriff-depute of , (as 
in the letters) his ſummons or precept, raiſ- 
ed at the inftance of , againſt * 
, meſſenger at arms, paſſed, and in 


to 


or his ſubſtitute, place and time 


— — 


with continuation of days, to anſwer at the 
inſtance of the ſaid purſuer, in the matter 
libelled in ſaid ſummons or precept, with 

r certification, 


- 
- 


rertification, conform to ſaid letters in all 
points, a juſt copy of citation whereof 1 
delivered fo the ſaid ——, perſonally ap- 
prehended. Which op y &c. in common 
form. 


Execution of Letters in Supplement of an 
Edict of the Commiſſary of —— for 
Confirmation. | 


UPON the —— and —— days of 
years, by virtue of letters in ſupplement of 
an edict of the commiſſary of — for or- 
dinary comfirmation, dated and figneted 
——, at the inſtance of „only lawful 
fon of the defunct umquhile —, againſt 
the neareſt of kin, executors, teſtamentors, 
if any be, and intromitters with the goods; 
gear, and debts of the ſaid umquhile ,and 
all and ſundry having or pretending to have 
intereſt in general, I ——, meſſenger at 
arms, paſſed, upon the firſt date hereof, to 
the dwelling-houſe in Edinburgh, of 


G 3 in 


R rr 


— +. e 
FFPPPUii .. T 


— — 
n - 12 Cai A * . "__ 
— — — — - - 


—— — 


78 Execution of Letters 


in which houſe the ſaid defunct departed 
this life; and alſo, upon the ſecond date 
hereof, being a ſabbath. day, paſſed to the 
moſt patent door of the pariſh-kirk of St 
Giles's, in Edinburgh, within which pariſh 
the ſaid houſe lies, and to which pariſh it 
belongs; and at each of theſe two places 
reſpectively, after crying three ſeveral oye. 
ſes, open proclamation, and public reading 
of ſaid letters, in his Majeſty's name and 
authority, lawfully ſummoned, warned, and 
charged all and ſundry having, or pretend- 
ing to have intereft in the faid matter, to 
compear before the ſaid commiſſary, or his 
deputes, place and time therein mentioned, 
in the hour of cauſe, to anſwer at the in- 
ſtance of the ſaid that is to ſay, to 
exhibit and produce, before the ſaid com- 
miſſary, or his deputes, a juſt and true in- 
ventory of the ſaid goods, gear, and debts 
which pertained and belonged, or were ow- 
ing and addebted to the {ard defunct, at the 
ume of his death, for ordinary confirmation 

to be had thereon ; and, failing thereof, to 

Wc , hear 
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hear and ſee executors dative given and de- 
cerned to the ſaid defunct, moſt able there- 
for- and willing to receive the ſame, upon 
ſufficient caution; and to do therein to all 
parties having intereſt, as law will; with 
certification conform to ſaid letters in all 
points. A juſt copy of citation whereof, to 
the effect foreſaid, for all and ſundry having, 
or pretending to have intereſt, I affixed and 


left at and upon the moſt patent door of the 


ſaid dwelling-houſe, after uſing the ſolem- 
nities aforeſaid ; and the like copy of cita- 
tion I affixed and left for them at and upon 
the moſt patent door of the ſaid pariſh-kirk 
of St Giles's, at the time of the diſmiſſing 
of the congregation, after the forenoon's ſer- 
mon, after uſing the foreſaid ſolemnities in 

the audience of the pariſhioners convened 
there for the time: Which copies of cita-- 
tion were ſubſcribed by me, did bear re- 
ſpectively the dates hereof above written, 


and contained the date and figneting of ſaid 


letters, with the names and deſignations of 
the witneſſes ſubſcribing, who were preſent, 
at the haill premiſles, viz, and 
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Form of executing ARRESTMENT»s 
V 


Copy of Arreſiment on Letters of Herning, 
proceeding on a regiſtered Bond or Bull, 
"Ve: 


Buy virtue of letters of horning, contain- 
ing warrant to arreſt, dated and ſigneted 
— raiſed at the inſtance of againſt 
— I — meſſenger at arms, in his Ma- 
jeſty's name and authority, fence and arreſt 
in the hands of you ——, the ſum of ——, 
leſs or more, due and addebted by you to 
the ſaid , of to any other perſorr or per- 
ſous, for his uſe and behoof, by bond, bill, 
decreet, tack, ticket, accompt, word, writ, 
promiſe, paction, condition, contract, agree- 

-ment, or any other manner of way whatſo- 
ever; together with all and fundry goods, 
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gear, corns, cattle, horſe, nolt, ſheep, clock- 
bags, faddles, and every other thing in your 
cuſtody or keeping, belonging to the ſaid 
——, all to remain in your hands, under 
ſure fence and arreſtment, at the ſaid com- 
plainer's inſtance, ay and while he be com- 
pletely ſatisfied and paid of the ſum of 
—— of principal, of liquidate expen- 
ces, and annualrent thereof, ſpecified and 
contained in a bond granted by the ſaid 
=—— to the ſaid complainer, dated „as 
narrated in ſaid letters of horning. This 1 
do upon the —— day of years, before 
theſe witneſſes, and ——, 


Copy ; of Arreſtment on a Dependence af 
Bond, Ac. unregiſtered. 


BY virtue of letters of arreſtment, &c. 
[Take in the former copy, and then ſay] ay 
and while ſuffieient caution and ſarety be 
found acted in the books of Council and 
Seſſion, that the ſame ſhall be made forth- 
coming to the ſaid complainer, as accords 
445 of 


rr 
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ſtance, againſt the faid —, upon which 
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of the law, (or ay and while ſufficient caw. 
tion and ſurety be found acted in the books 
of Council and Seſſion, that the ſaid 
ſhall make payment to the complainer of 
the ſum of [here narrate the ſums] 
contained in the depending action at his in- 
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the faid letters of arreſtment proceed) and 
then-conclude as in the other, 
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Execution of Arreſiment on Letters of 
_ Horning, proceeding on a regiſtered 
Bond or Bull, c. 


3 
8 
SY 


.. UPON the day of —— years, by 
virtue of letters of horning, containing war- 
rant to arreſt, dated and tigneted ——, 
raiſed at the inſtance of ——, againft —— 
1 „ meſlenger at arms, paſſed, and, in 
his Majeſty's name and authority, lawfully 
fenced and arreſted in the hands of —— 
and ——, the ſum of ——,. lefs or more, 
addebted, reiting, and owing by them, and 
each 
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each of them, to the ſaid , or to any o- 
ther perſon or perſons, for his uſe and be- 
hoof, by bond, bill, decreet, tack, ticket, 


t accompt, word, writ, promiſe, paction, con- 
1] dition, contract, agreement, or any other 
- manner of. way. whatſoever; together. alſo 


with all and ſundry goods, gear, corns, cat- 
tle, horſe, nolt, ſheep, clock-bags, ſaddles, 
and every other thing in their, or either of 
their cuſtodies-or-keeping, belonging to the 
ſaid —, all to remain in their hands, un- 
der ſure fence. and arreſtment, at the ſaid; 
complainer's inſtance, ay and while he be 
completely ſatisfied and paid of the ſum of 
(as in the copy;) of which letters I de- 
livered a juſt copy of arreſtment to the ſaid 
——, perſonally apprehended in ——, be- 
twist the hours of —— and —— after- 
noon ; and the like copy of arreſtment I left 
for the ſaid ——, within his dwelling-houſe. 
in ——, with his ſervant, to be given to 
him, becauſe I could not apprehend himſelf 
perſonally, and that between the hours of 
and 


the inſtance of , againſt —---, 1 
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——and —— afternoon ; which two co. 
pies of arreſtment, &c. 


Execution of Arreſtment at the Market- 
croſs of Edinburgh, Pier and Shore of 
Leith, and in the Hands of the Arreſ- 


tee's Agent or Factor. 


UPON the day of —— years, by 
virtue of letters of horning, containing ar- 
reſtment, dated and ſigneted , Taiſed at 


meſſenger at arms, paſſed, and, in his Ma- 
jeſty's name and authority, lawfully fenced 
and arreſted, in the hands of A. B. and C. 
D. his agent or factor, the ſum of five hun- 
dred pounds Sterling money, leſs br more, 
gue and addebted by the ſaid A. B. 
to the ſaid „or to any perſon or per- 
ſons for his uſe and behoof, by bond, bill, 
decreet, tack, ticket, accompt, word, writ, 
promiſe, condition, or agreement, or by 
any manner of way whatſoever, with all 
goods, gear, debts, and ſums of money, and 
every 
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every other thing whatever in their hands, 
cuſtody, or keeping, pertaining or belong- 
ing to the {aid , all to remain in their 
hands, under ſure fence and arreſtment, ay 
and until the ſaid complainer be ſatisfied 
and paid of the ſum of Sterling money, 
and intereſt thereof ſince the day of 
——, contained in and due by the bill narra- 
ted in ſaid letters. A juft copy of arreſt- 
ment to the effect foreſaid, for the ſaid A. 
B. as being forth of Scotland, I affixed and 
left at and upon each one of the market-croſs 
of Edinburgh, and the pier and ſhore of 
Leith, reſpectively and ſucceſſively after o- 
ther, and that after crying three ſeveral oyeſ- 
ſes, open proclamation, and public reading 
of ſaid letters. The like copy of arreſtment 
[ left for the ſaid C. D. within his dwelling- 
place in Edinburgh, with a ſervant, to be 
given to him, as-I could not find him per- 
ſonally, between the hours of and 
— forenoon of the ſaid day; and I inti- 
mated at the ſame time, to the ſaid C. D. 
that J had ſo arreſted in the hands of the 

| H ſaid 
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ſaid A. B. as being forth of Scotland, at the 
ſaid three places, and left a copy of intima- 
tion for the ſaid C. D. to that effect, along 
with the foreſaid copy of arreſtment, with 
the ſaid ſervant, to be alſo given to him, as 
faid is; all which copies of arreſtment, and 
copy of intimation, were ſubſcribed by me, 
did bear the date hereof; and the ſaid co- 
pies of arreſtment contained alſo the date 
and ſigneting of ſaid letters, with the names 
and deſignations of and ——, who 
were witneſſes to the premiſes, and hereto 


fubſcribing. 


Form of executing an Arreſiment in the 
Hand' of the Britiſh Linen Company. 


A Miss BERTRAM, uncertain in what 
manner to uſe an arreſtment, executed no leſs 
than three different arreſtments, two upon 
the 11th December 1759, and the third up- 
on the 13th of the ſame month. The firſt 
was executed againſt the deputy-governor 


and the five directors ſeparately, by leaving 
copies 
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copies at their dwelling- places. To remove 
the objection of the governor being neglec- 
ted in this arreſtment, the ſaid arreſtment 
was laid by her in the hands of the gover- 
nor, deputy-governor, and each of the five 
directors, by leaving one copy of arreſtment 
with a ſervant within the Britiſh Linen 
Company office, to be given to them, be- 
cauſe the meſſenger could not apprehend 
any of them perſonally ; and, for further ſe- 
eurity, the third arreſtment was laid by her 
in the hands of the governor, deputy-gover- 


C ERECT rs 


nor, and five directors nominutim, by deli- 
vering a ſingle copy of arreſtment to Mr 
Henry Barclay, for himſelf and the ſaid 
Company, perſonally apprehended within 
the ſaid Company's office. Dalrymple of 
Waterſide executed an arreſtment, 18th De- 
cember 1759, againſt the governor, at the 
market-croſs of Edinburgh, pier and ſhore 
of Leith ; and alſo againſt the deputy-go- 
vernor and five directors nominatim, by de- 
livering copies of arreſtment to them ſe- 

H 2 verally, 
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by Waterſide : neither of the forms was fol- 
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verally, perſonally apprehended, or at their 
dwelling-houſes. : 
Waterſide's arreſtment was preferred as 
the only formal one. The caſe of the Bri- 
tiſh Linen Company was compared to that 
of a royal burgh, the latter being repreſent. 
ed by the magiſtrates and council, the for. 
mer by the governor, deputy-governor, and 
directors. Now, in citing a corporation, 
or in arreſting in their hands, the legal me- 
thod is, to execute againſt the repreſenta- 
tives; which can only be done either by ci- 
ting them in a body, by delivering them a 
copy in the place where they are met for 
managing the affairs of the corporation, or 
by executing againſt each af them fingly and 


ſeparately. The latter form. was followed 


lowed by Miſs Bertram. 23d June 1762, 
Lord Kaims's Select Deciſions, 
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Form of loofing Are ment uſed on a De- 


pendence, 


IN looſing arreſtments, the ancient prae- 
tice was for the meſſenger who executed 
the letters, to ſee that ſufficient caution was 
found ; which being done, he made inti- 
mation thereof, as well to the arreſter, as 
to the arreſtee. But fince the act 1617, 
cap. 17, which ordains all bonds of caution, 
in looſing arreftments, to be lodged with 
the clerk to the bills, and regiſtered in the 
books of Council and Seſſion, the Iooſing is 
eſfectual without being intimated to the ar- 


reſter, although it is the univerſal practice 
to continue the old ſtile. 1670 9 175 3, 
Bannerman. 


When the ſubject arreſted is in the pof- 
ſeſſion of a pupil, the looſing muſt be inti- 
mated to his tutor, or other adminiſtrator. 
If the arreſtee be a minor, it is the ſafeſt 


way to intimate it both to himſelf and to 


H 3 his 


— 


538 Execution of” 


his curators. In every caſe, the looſing 


ter, &c. Here it is plain the meſſen- 
ger's duty conſiſts in two things, firſt, to 
| looſe the arreſtments laid on or uſed, and 


muſt be executed againſt thoſe in whoſe 
Hands the arreſtments were uſed. 

The will of the letters at preſent is as 
follows: Our will is herefore, and we charge 
you, that on fight hereof, ye pls, and in 
our name and authority looſe the foreſaid 
arreſtments uſed at the inſtance of the ſaid 
| in the hands of the ſaid 3 and 
How oft any ſach arreſtment ſhall be uſed, 
at the inſtance of the ſaid upon any 
goods, gear, &c. belonging to the complain- 
er, that ye as oft Tooſe and take off the 
ſame; and that ye intimate the Ioofing of 
the ſaid arreſtments to the ſaid 
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ſecond, to intimate to the arreſter that he 
Has done ſo. 

The copy of looſing arreſt ment, and exe- 
cution thereof, in the old office of a mel- 
ſenger, printed in 1753, make the meſſen- 
ger ſirſt intimate to the arreſter, that he had 
this 
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this day looſed all and whatſbever arreſt. 
ments laid on, or to be laid on at his inſtance, 
&c. Now, this is juſt as good ſenſe as if the 
mechanic who fimſhed the firſt houſe in 
the New Town of Edinburgh ſhould have 


faid, I have this day finiſhed all and what- 
foever houſes built, or to be built, &c. ; for 


no arreſtment can be looſed before it be 
hid on. | | 

The natural order of executing thoſe let- 
ters 1s as follows : 


Copy of logſing Arreftment. 


BY virtue of letters of looſing arreſt- 
ments, dated and figneted , raiſed at 
againſt ——, 1 5 
meſſenger at arms, in his Majeſty's name 
and authority, lawfully looſe arr arreſtment 
uſed and laid on in the hands of you 
at the inſtance of the ſaid againſt the 
faid , arreſting the ſum of ——, with 


N 


the whole goods, gear, &c. in your hands 
pertaining to the faid —; as the com- 
plaincr 
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plainer has found ſufficient caution acted in 
the books of Council and Sefſion, that the 
money, goods, gear, &c. ſo arreſted ſhall be 
made forthcoming to the ſaid arreſter, 
as accords of the law. This I do upon the 
— day of , between the hours of 
, and before theſe witneſſes, —— 


and 


Cop y. of Intimation to the Arreſter. 


BY virtue of letters of looſing arreſtment, 
dated and ſigneted —, raifed at the in- 
ſtance of —— againſt 54 , meſſen- 
ger at arms, in his Majeſty's name and au- 
thority, intimate to you the ſaid —— ar- 
reſter, that I have this day looted two ar- 
reſtments uſed at your inſtance againſt the 
complainer , In the hands of and 
, becauſe has become cautioner 
for the ſaid complainer in the books of 
Council and Seffion, that the money, goods, 
gear, &c. ſo arreſted by you ſhall be made 
forthcoming as accords of law, This I do 
upon 


— 


there is arreſted in the hands of 


3 5 OO 


Loqſing Arreſiment. 93 


upon the day of years between 
the hours of and ——, before theſe 
- witneſles and ——, 


Execution upon logſing Arreſiment. 


UPON the day of years, by 
virtue of the within written letters of looſ- 
ing arreſtment, raiſed at the inſtance of the 
within deſigned , againſt , T—, 
meſſenger at arms paſſed, and in his Ma- 
jeſty's name and authority, lawfully looſed 
two arreſtments, laid on at the inftance of 
the ſaid —---, upon the goods, gear, debts, 
ſums of money, corns, cattle, mails, farms, 
profits, and duties of lands, and other move- 
able goods and gear pertaining and belong- 
ing to the ſaid complainer, whereby 
, and 
——, the ſum of , addebted and reſt- 
ing owing by them to the ſaid complainer, 
and intimated to the ſaid , arreſter, 
that the within deſigned 


Laid 


has become 
cautioner for the ſaid complainer, that the 
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ſaid arreſted goods ſhall be forthcoming to 
the ſaid „as accords of the law. This 
I did, after the form and tenor of the with. 
in written letters, in all points. A juſt co- 
py of looſing arreſtment, to the effect fore. 
ſaid, I delivered to each of the ſaid and 
, perſonally apprehended, between the 
hours of and ; and a juſt copy of 


intimation of looſing the ſaid arreſtments I 
delivered to the ſaid , arreſter foreſaid, 
alſo perionally apprehended, between the 
hours of and ; Which copies were 
ſubſcribed by me, &. 
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ForM of executing LETTERS OF INHIBI- 
TION, 


CC eee — — ed —— x ˙ p — 
— — . 
- —_— * 
_ 


Copy of Inhibition to be given to the Party, 


I ——, meſſenger at arms, by virtue of 
letters of inhibition, dated and ſigneted 
——, raiſed at the inſtance of againſt 
——, in his Majeſty's name and authority, 
inhibit and diſcharge you, the ſaid * 
that ye on no ways ſell, annalzie, wadſet, 

diſpone, reſign, renounce, dilapidate, or put 
away any of your lands, heritages, annual- 
rents, liferents, reverſions, incloſures, mills, 
woods, fiſhings, tacks, ſteadings, rooms, poſ- 
ſeſſions, nor others whatſoever, pertaining to 
you, nor make no private nor public alie- 
nations, diſpoſitions, wadſets, aſſignations, 
reſignations, 


- 
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reſignations, renunciations, nor other rights 
[ or ſecurities thereof, to no perſon or per. 
ſons ; nor contract or take on debts, nor 
grant bonds, or other rights or ſecurities 
1] therefor, nor do any other fact or deed, di- 
1 | realy or indireQly, in any ſort, whereby 
l! the rights of the ſaid lands, and others fore. 
| faid, pertaining to you, may be any ways 
evicted or adjudged from you, in defraud, 
hurt, or to the prejudice of the ſaid com- 
plainer, anent the implement and fulfilling i 
to him of your bond, dated and regiſtered 
, and payment making to = of the 
ſum of [here narrate the ſums due by the 
bond, &c.] ; or, if it be upon a dependence, 
ſay, Anent the implement and fulfilling to 
the complainer of the decreet therein men- 
tioned, when obtained, .and payment ma- 
king to him of the ſums of money to be con- 
tained therein. This I do upon the —— 
day of years, before theſe witneſſes, 


OO Ae . ̃m⅛ ͥ—ͤ= e ²³˙·¹ m re — * 
——ä— 
— — 


— and —. 
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Copy of Inhibition to be affixed and I: 4 fr 
the Lieges. 


1 , meſſenger at arms, by virtue of 


letters of inhibition, dated and ſigneted 


——, raiſed at the inſtance of againſt 
——, in his Majeſty's name and authority 
inhibit and diſcharge you, all and ſundry, 
his Majeſty's Iieges, and others whom it ef- 
feirs, that ye on noways preſume, nor take 
upon hand, under whatſoever colour or pre- 


text, to buy, block, take, or receive in wad- 


ſet mail, mail free, or other ways, from the 
ſaid 
poſſeſſions, or others pertaining to him, nor 


, any of his lands, heritages, rooms, 


receive from him any alienations, diſpoſi- 
tions, wadſets, or other rights or ſecurities 


| thereof, nor lend to him any ſums of mo- 


ney, nor receive bond, or other right or ſe- 
curity therefor, in defraud, and to the pre- 


judice of the ſaid complainer, anent the im- 


plement and fulfilling to- him of the faid 
s bond to the complainer, dated ; 


"4 and 


1 
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and payment MO. him of the ſum of 
{Here narrate the ſums due by the bond, &c, 
Or if it be upon a dependence, ſay, Anent 
the implement and fulfiling to the com. 
plainer, of the decreet therein mentioned, 
when obtained, and payment making to him 
of the ſums of money to be contained there- 
in; with certification, &. This I do up- 
on the day of years, before theſe 
and 


witneſſes, 


Execution of Inhibition againſt the Party, 
 berfonally, and at the M. arket-creſs of 
the Head-burgh of the Sheriffdom er 
Stewartry where. he reſides, and Part 
of the Lands ty, 


and 


UPON the days of —— 
years, by virtue of letters of inhibition, da- 
ted and ſigneted 
of againſt 3 , meſſenger at 
arms, paſted, and, in his Majeſty's name 
and authority, lawtully inhibited and dif- 

| charged 


, Taited at the inflance 


Jubibilion. 


charged the ſaid , that he on no ways 
4 fell, annalzie, wadſet, diſpone, ein; re- 
" nounce, dilapidate, or put away any of his 
n- 


lands, heritages, tenements, annualrents, 
liferents, reverſions, incloſures, milis, woods, 
ſihings, tacks, ſteadings, rooms, poſſeſſions, 
goods, gear, nor others whatloever, pertain- 
ing to him, nor make. public or private ali- 
enations, diſpoſitions, wadſets, aftigaations, 
reſignatione, renanciations, bonds, nfeft- 
ments, nor other rights or ſecurities thereof, 
to no perſon or perſons, nor contract nor 
tate on debts, nor grant bond or other 
rizhts or ſecurities therefor, nor do any o- 
ther fact or deed, directly or indirectly, in 
any ſort, whereby the rights of the faid 
lands, and others foreſaid, pertaining to him, 
may be any ways evicted or adjudged from 
him, and he be denuded thereof, in defraud, 
hurt, or to the prejudice of the ſaid com- 
plainer, anent the implementing and fulfill- 
ing to him the bond therein narrated, and 
payment making to him of the ſums of mo- 
rey therein contained. (Or, on a depend- 

L 2 ence, 
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ence, thus: Anent the implement and ful. 
filling to him the decreet to follow on the 
action and cauſe therein mentioned, and 
payment making to him of the ſums of mo- 
ney to be contained therein.) And alſo, by 
virtue, and in name and authority foreſaid, 


. ² A . ea yn gdh 


paſſed to the market-croſs of „ head. 
burgh of the ſheriffdom of „ within 


which ſherifidom the ſaid lives and re- 
tides, and part of his lands and heritages ly; 
and thereat, after crying three feveral oyel- 
ſes, open proclamation and public reading 
of ſaid letters, I lawfully inhibited and dil- 
charged all and ſundry his Majeſty's lieges, 
and others whom it effeirs, that they, nor 
none of them, on no ways. preſume or take 
upon hand, directly or indirectly, under 
whatſocver colour or pretext, to buy, block, 
take, or receive in wadſet, mail, mail- free, 
or other ways, from the ſaid „any of his 
lands, heritages, tenements, rooms, poſſel- 
fions, annualrents, and others foreſaid, be- 
longing to him; nor receive from him any 
private or public alienations, diſpoſitions 
wadſets, 


Inhibition. IOFE 


_ wadlets, aſſignations, reſignations, renuncia- 
tions, bonds, infeftments, or other rights or 
ſecurities thereof, nor lend to him any ſums 
of money, nor receive bond, or other right 
or ſecurity therefor, in defraud, and to the 
prejudice of the ſaid complainer, anent the- 
mplementing and fulfilling to him as afore- 
faid ; with certification to them conform to 
the tenor of ſaid letters in all points; where- 
of 1 delivered a juſt copy of inhibition to 
the ſaid ——, perſonally apprehended, up- 
on the firſt date hereof, before theſe witneſſ- 
es, and ; and I ailixed and left a 
juit copy of inhibition, for all and ſundry his 
Majeſty's lieges, and others whom it effeirs, 
at and upon the ſaid market-crols of '——, 


1 r e * 


alter uſing the ſolemnities aforeſaid, upon 
the ſecond date hereof, before theſe witneſſ- 
and ——, Which copies of inhi- 
bition were ſubſcribed by me, and did bear 
the dates hereof reſpectively, contained the 
date and ſigneting of the faid letters, with 
the witneſſes names and. deſignations afore- 


I 3 ſaid, 


es, 


— 


ceſſively after other, and at each of the ſaid 
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ſaid, preſent at the premiſſes, as above dif. 
tinguiſhed, and hereto ſubſcribing, 


Execution of Inhibition againſt the Party, 
and the Lieges, at the Market-creſs of 
Eainbungb, Pier and Shore of Leh. 


UPON the —— day of years, by 
virtue of letters of inhibition, dated and fig: 
neted „ raiſed at the inſtance of 
againſt ——, I ——, meſſenger at arms, 
paſſed to. the market-croſs of Edinburgh; 
pier and ſhore of Leith, reſpectively and ſuc: 


three places, after crying three ſeveral oycf 
{es, open proclamation and public reading 
of ſaid letters, in his Majeity's name and 
authority lawfully inhibited and diſcharged 
the ſaid , (as being preſently forth of 
Scotland) that he in no ways ſell, &c. [as 
in the former to the words, and allo, &c.] 
and alſo at the ſaid three places, after again 
uſing the foreſaid ſolemnities, by virtue, 


and in name and authority foreſaid, I law- 
fully 


Inhibition. _— 


fully inhibited and diſcharged all and ſan- 
dry his Majeſty's lieges, and others whom it 
effeirs, that they, &c. [to the words, where- 
of I affixed, &c.} whereof I affixed and left 
a juſt copy of inhibition for the ſaid , 
and I affixed and left another copy thereof 
for ſaid lieges, and others whom. it effeirs, at 
and upon each one of the ſaid market-croſs of 
Edinburgh, pier and ſhore. of Leith, reſpec- 
tively, after uſing the ſolemnities aforeſaid; 
which ſeveral copies of inhibition were fign- 
ed by me, and did bear the date hereof, 
contained the date and ſigneting of the ſaid 
letters, with the witneſſes names and deſig- 
nations following, preſent at the premiſſes, 
and hereto ſubſcribing, viz. and ——> 


ATR of Sederunt for regulating the Execu- 
tion and Regiſtration of Os Iubi- 


bitions, c. 


Edinburgh, Feb. 29. 1752. 
THE Lords of Council and Seſſion tak- 
ing into their conſideration, that by the act 
264. 
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264. parl. 15. Ja. VI. it is ſtatuted and or- 
dained, that all letters of horning, relaxa- 
tions, inhibitions, interdictions, and publi. 
cations thereof, and others of the like ſort, 
to be raiſed and execute againſt any perſons 
dwelling within bailliaries or ſtewartries, as 
well of royalty as of regality, ſhall be exe- 
cuted at the market-crofs of the head-burgh 
or town of the ſaid bailliaries or ſtewartries 
within which ſuch perion dwells.; and allo 
that the ſaid letters be regiſtrate in the ſaid 
ſtewart or baillie's books, under the certiſi- 
cation therein mentioned : As alſo, that by 
an act the 2oth of his preſent Majeſty, in- 
titled, An act for taking away and aboliſhing 
the heritable juriſdictions in that part of 
Great Britain called Scatland, Sc. it is en- 
acted, That all heritable juriſdictions of Ju- 
ſticiary, and all regalities and heritable bail- 
liaries, conſtabularies, and ſtewartries, be- 
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longing to, or poſſeſſed by any ſubject or 
ſubjetts, and all juriſdictions, powers, and 
author ties ther unto appurtenant, or annex- 
ed, or dependent tliereon, are thereby, from 

the 


„„ 0% MO 
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the 25th March, in the year of our Lord 
1748, abrogated, taken away, and totally 
diffolved and extinguiſhed, and to be exer- 
ciled by the Court of Seſſion, Court of ]uſti- 
ciary, Judges in the ſeveral circuits, and the 
Courts of Sheriffs, and of Stewarts of ſhires 
or counties, and other the King's Courts in 
Scotland, reſpectively, to which ſuch powers 
and authorities would have belonged, in caſe 
ſuch heritable juriidictions had never been 
granted or erected : As alfo, that by another 
clauſe in the foreſaid ſtatute, it is enacted, 
That all records, rolls, books, and enteries 
of ſuits, decreets, ſentences, interlocutors, 


judgments, executions, or proceedings, re- 


lating to any civil or criminal cauſe, are to 
be tranſmitted by the poſſeſſor of any ſuch 
heritable juriſdiction, to the courts of the 
reſpective Sheriffs, or ſtewarts of counties, 
and there kept and lodged amongſt the re- 
cords of ſuch courts: As alſo, that the re- 
giſter books of hornings, inhibitions, and 
interdictions, in any bailliaries of royalty or 
regality, or ſtewartries, theredy abrogated, 
| ſhall 


—— — —ũ——k——ô— — —— —— . — — 
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mall, on or before the 24th day of June, in 
the year of our Lord aforeſaid, be tranſmit. 
ted to his Majeſty's general regiſter-houſe 
at Edinburgh; whereby the ſaid letters 
and others cannot now be regiſtered, agree- | 


able to the foreſaid act of King James VI. 


and that, notwithſtanding the ſaid laſt re. 
cited act of his prefent Majeſty, ſeveral of 
his Majeſty's lieges do yet continue to pub. 
lich letters of horning, and chers forefank: 
at the market-crols of the burghs of regali- 
ty, and head-burghs of the other foretaid 
juriſdictions, now taken away, and totally 
extinguiſhed, whereby occaſion may be mi- 
niſtered to errors in executing ſuch diligen- 
ces, and diſputes may ariſe concerning the 
validity of the . ſame; therefore, and that 
the lieges may remain. under no uncertain- 
ty in a matter that fo nearly concerns their 
ſecurities and properties, the ſaid Lords do 
hereby declare, enact and ordain, That all 
letters of horning, inhibitions, interdictions, 
execut.ors, publications thereof, and others 


ef the like fort, requiring regiſtration, 


- againſt 


- 
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againſt perſons dwelling in any place, ly- 
ing locally within any ſhire or ftew- 
artry, which formerly was part of a rega- 
lity, or other juriſdiction, now aboliſh- 
ed, as aforeſaid, ſhall be publiſhed and exe- 
cuted at the market-croſs of the head-burgh 
of the ſhire or county within which ſuch 
perſons dwell, and ſhall be recorded in the 
reſpective books of the ſheriffs or ſtewarts of 
the ſeveral counties, in the ſame manner as 
they were in uſe to be recorded in the books 
of regality, and of the other juriſdictions a- 


boliſhed by the foreſaid act of parliament ; 


with this certification, that all executions 
and regiſtrations that ſhall happen hereafter 
to be otherwiſe executed and regiſtered, 
ſhall be held and taken as null, and of none 


avail, with all that followed thereupon ; 


and ordain theſe preſents to be printed and 
publiſhed in the uſual form, and a copy 
thereof to be tranſmitted to the Lyon- 
Court ; alſo a copy to be tranſmitted to eve- 
ry Weriff and ſtewart in Scotland, to be af- 
fixed 
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fixed on the wall of the ſheriſſs and ſte wart 
elerks- office, and recorded in the books of 
ſederunt. 


Execution of General Charge. 10g. 


FoxM of executing Letters of General 
. Charge to enter Heir. 


f 


Copy of Letters of General Charge to enter 
: Heir. | 


 I-—, meſſenger at arms, by virtue of 
letters of general charge to enter heir, dated 
and figneted ——, raiſed at the inſtance of 
—— againſt „ In his Majeſty's name 
and authority, command and charge you, 
the ſaid —, to enter yourſelf heir in ge- 

, your father, (as 


neral to the deceaſed 
in the letters) within forty days next after 
mis charge, conform to act of parliament, 
to the effect therein mentioned, with certi- 
fication as effeirs. This I do upon the 5 


day of years, before theſe witneſſes,” 
—— and 


K Execution 


* It is the practice to allow 60 days when the party is : 
forth of Scotland; but this is unneceſſary, as it is not war- 


ranted by the ſtatutes 1474, ep. 57. and 1540, cap. 100. 
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Execution of Letters of general Charge to 
enter Heir. 


UPON the — day of —— years, by 
yirtue of the within written letters, dated 
and figneted ——, raiſed at the inſtance of 
within deſigned, I ——, meſſenger at 

arms, paſſed, and,, in his Majeſty's name 
and authority, lawfully commanded and 
charged the alſo within deſigned — 
enter himſelf heir in general to the deceaſed 
his father, and that within forty days 
next, conform to act of parliament, to the 
effect within mentioned, with certification, 
conform to ſaid letters in all points . A 
juſt copy of charge whereof I delivered to 
the ſaid perſonally eee 

which copy, Ke. 


to 


Execution 


If this or any other letters contain a warrant for exc- 
cuting without the kingdom, you muſt mention the parti 
| cular fpace, viz. 60 days, in the execution, at market-crols, 
pier and ſhore, and the ind:cie is "Op fo mentioned in 
Vie letters. | | 
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Ecec u tion againſt ſeveral Perſons charged 

to enter Heirs Portoners to the Defunct, 

both within and without the Kingdom, 
and their Tutors and Curators, 


UPON the —— and —— days of 
years, by virtue of letters of general charge, 
69:24 and ſigneted , at the inftance of 
AB. againtb C D. E F. G H. ILK. L. 
M. and NO. and the tutors and curators 
of ſuch of them as are minors, if they any 
have, for their intereſt, I ——, meſſenger 
at arms, paſted, and, in his Majeſty's name 
and authority, lawfully commanded and 
charged each of the ſaids C D. EF. G H. 
IK. L M. and NO. and the ſaid tutors and 
ſaid curators, to enter them, the ſaid C. D. 
EF. G H. IK. L M. and N O. heirs por. 
tioners to the deceaſed — their father, 
and that within fixty days next after the 
charge, to the effect mentioned in ſaid let- 
ters, with certification, conform to the tenor 

1-30 = thereof 
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thereof in all points. A juſt copy of charge 
to tlie effect foreſaid, I delivered to each of 
i=: ſaid C D. and E F. perſonally appre- 
hended. The like copy 1 left for each of 
the fail G H. and I K. within their ſeve- 
ral dwelling-places in , with a ſervant, 
to be given to them, becauſe: I could not 
find them perſonally, and that upon the firſt 
date hereof, before theie witneſſes, PETR, 
and ——, The. like copy of charge for 
each of the faid L M, and N. O. as being 
forth of Scotland; and the like copy of 
charge, for ſaid tutors and curators, I affix- 
ed and left at and upon each one of the mar- 
ket-croſs of Edinburgh, pier and ſhore of 

Leith, reſpectively and ſucceſſively after o- 

ther, and that after crying three ſeveral oyeſ- 
. ſes, open proclamation and public reading 
of ſaid letters, and commanding and char- 
ging them, as ſaid is, at each of the faid 
three places, and that upon the ſecond date 
hereof, before theſe witnefles, and 
—: Which. haill copies of charge were 
ſubſcribes 


— = 


Me Chapher 1s 


ſubſcribed by me, contained the ſeveral 
dates hereof above written, date and ſignet- 
ng of ſaid letters, and the names and deſig- 
nations of the ſeveral witneſſes, as above di- 


ſtinguiſned, who were preſent at the pre- 
f —ů — OPT ———— —œ 
miſſes. 


1 
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FokM of executing / eters of Special 
Charge to enter Heir, 


Copy of Letters of Special Charge to enter 
Heir. 


BY virtue of letters of ſpecial charge, da- 
ted and ſigneted , raiſed at the inſtance 
of 1 


| , meſſenger at arms, in his 
Majeſty's name and authority, lawfully 


command and charge you to enter - 
yourſelf heir in ſpecial to the deceaſed , 
your father, in all and ſundry the lands 
[here inſert the lands] which pertained be- 
fore to your ſaid deceaſed father, and where- 
in he died laſt veſt and ſeaſed, as of fee, and 
to procure the right thereof, &c. [as in the 
 detters,till you come to the ſpace wherein he is 
82 be charged to enter] within forty days 
next 
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lext after this charge, conform to the act of 
parliament, with certification as effeirs. 


oy SS © , p 
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Execution of Letters of ſpecial Charge ta 


enter Heir. 


UPON the —— day of — years, by 
virtue of the within written letters of ſpe- 
cial charge, raiſed at the inſtance of the 
within deſigned ——, 1 , meſſenger at 

| arms, paſſed, and, in his Majeſty's name and 
| authority, lawfully commanded and char- 


* ged the alſo within deſigned , to enter 
; himſelf heir in ſpecial to the deceaſed —— 
. a his father, in all and fundry the lands, tene- 
f ments, and others particularly within men- 
1 tioned, which pertained before to his ſaid 
J deceaſed father, and wherein, &c. (as in the 


0 letters) and that within forty days next, 
17 conform to act of parliament, to the effect, 
'S and with certification conform to ſaid let- 
ct ters 
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ters in all points; a juſt copy of charge 

whereof, (containing the land and others 

particularly within mentioned) I delfvered, 
1 &Kc. a 


# * % \ 
* * * 4 
l o 
p | 
| 
_ | : 
: — 
18 * 
| 
1. 
& : . 
* * þ 
4 ;, 
vo . 
4 
$ 
— 
1 


* 


TLareburro aon. T1 7 


* 


FoRM of exering Letters of Latoburrows, 


BY the ſtyle of letters of lawburrows, the 
meſſenger, in the firſt place, muſt take the 
oath of the complainer, that he dreads bo- 
dily harm, injury, and oppreſſion of the per- 
ſons complained upon, as mentioned in the 
letters; or if the complainer lives at a diſ- 
tance from the place where the letters are 
to be executed, the meſſenger, before he 
can execute the ſame againſt the perſons 
complained upon, muſt have an execution 
under the hand of another meſſenger, bear- 
ing him to have taken the complainer's 
oath : Although this oath be actually taken, 
and the charger offer to prove the ſame, yet 
if there be no mention of it in the execu- 


tion, 
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tion, it will not be ſuſtained. Colvil, March 
1584, Bi/hoptown contra 


as 


Execution by the Meſſenger, upon taking 
- the Complainer's Oath. - 


= — * = „ :, © wo» " - . * 0 ws > 3 0 . s - k 4 — 
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UPON the day of —— years, by 
virtue of the within written letters, of law- 
burrows, raiſed at the inſtance of the with. 

x in defigned ,1 meſſenger at arms, 
paſſed, and took 32 oath of the ſaid complain- 
er, that he dreads bodily harm, injury and 


oppreſſion, of ——, within complained up- 
on. This I did, before theſe witneſſes, &c, 


The complainer may ſign it along with 
the meſſenger and witneſſes. 


Oo y of Lawburrows given to the Pary 
complained upon. | 


BY virtue of lett rs of Iawburrows, dated 
mn ſigneted , raiſed at the inſtance of 
I 
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— I ——, meſſenger at arms, in his Ma- 
jeſty's name and authority, command and 


charge you , to paſs and find ſufficient 
caution, ſurety, and lawburrows acted in the 
books of —— that the com- 


plainer, his wife, bairns, 4 ſervants ſhall 
be harmleſs and ſkaithleſs kept of you, your 
wife, bairns, ſervants, and dependents, in 
their bodies, lands, heritages, tacks, ſtead- 
ings, rooms, poſſeſſions, corns, cattle, goods, 
and gear, and noways to be hurt, harmed, 
moleſted, troubled, nor inquieted by you 
therein, nor by others of your cauſing, ſend- 
| ing, hounding out, : refet, command, affiſt- 
ance, or ratihabition, whom you may ſtop 
or let, directly or indirectly, from the day 
and date hereof, otherways than by order 
of law and juſtice, under the penalty of 40 
merks Scots money, and that within fix 
days next after this charge, under the pain 
of rebellion, and putting of you to the horn, 
with certification, &c. This I do, &c. 


N. P. 
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N. B. The penalty is 1000 merks for a 
landed perſon, and 400 merks for an un- 
landed one. 


Execution 


UPON the day of —— years, by 
virtue of the within written letters, raiſed 
at the inſtance of the within deſigned f 
1 meſſenger at arms, paſſed, and after 
I had taken the faid complainer's oath, that 
he dreaded bodily harm, injury and oppreſ- 
ſion of ——, within complained upon, in 
his Majeſty's name and authority, lawfully 
commanded and charged the ſaid — to 
come and find ſufficient caution, ſurety and 
lawburrows acted in the books of Council 
and Seſſion, that the ſaid complainer ſhall 
be harmleſs and ſkaithleſs kept in his body, 
lands, heritages, goods, gear, good name, 
fame and reputation, as alſo in his lands, 
rooms, poſſeſſions, and his wife, bairns, men, 
tenants, ſervants, cottars and | dependers, 


ſhall be noways troubled or moleſted there- 


In 


- 


* 


In by the ſaid 


reſet, aſſiſtance, or ratihabition, or others 


whom he may ſtop or let, directly or indi- | 


realy, otherways than by order of law and 
juſtice, from the date hereof, under the pe- 
nalty of , and that within the ſpace, 
under the pain, and with certification in 
manner within expreſſed, conform to the 


Aid letters in all points, whereof I deliver- 
ed a juft copy, &c. 


Execution againſt the Parties complained 
upon, when the Complaiuer s Oath tis 
taken by another, 


UPON the day of years, by 
virtue of the within written letters, raticd 
at the inſtance of the within deſigned 
with an execution thereon, under the hand 


» 


, bearing him 


of meſſenger, dated 
to have paſſed and taken the faid complain- 


er's oath, that he dreads bodily harm, in- 
jury and oppreſſion of the pertons after- 
L mentioned 
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„or any others of his 
cauſing, ſending, hounding out, command, 
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mentioned, and within complained upon, 
1 , meſſenger at arms, paſſed, and in 
his Majeſty's name and authority, lawfully 
commanded and charged, &c. as in the 
former, 
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Form of executing Precepis and Diligences 
before the High Court of Admiralty. 


BY virtue of an Admiral precept, dated 
the day of , raiſed at the inſtance 
of A. B. with the concurrence of an Admi- 
ral macer thereon, I ——, meffenger at 
arms, m his Majeſty's name and authority, 
peremptorily ſummon, warn and charge 
you C. D. fo compear before the Judge of 
the High Court of Admiralty at Edinburgh, 
the —— day of current, in the hour 
of cauſe, to anſwer at the inſtance of the 
ſaid complainer in the matter libelled, with 
&crtiication, &c, This I do upon, &c. | 


Execution thereof. 


UPON the —— day of years, by 
virtue of an Admiral -precept, dated the 
— day of , raiſed at the inſtance of 
X B. with the concurrence of an Admiral 


L 2 macer 
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macer thereon, I ——, meſſenger at arms, 
paſſed, and in his Majeſty's name and 
authority, peremptorily ſummoned, warned 
and charged C. D. to compear before the 
Judge of the High Court of Admiralty, at 
Edinburgh, the day of , In the 
Hour of cauſe, to anſwer at the inſtance of 
the ſaid complainer in the matter libelled, 
with certification, conform to ſaid precept 
in all points; a copy of citation, in virtue, 
-thereof, I delivered, &c. in common form, 


The diet in this court (which is one) is 
peremptor, and therefore the day of appear. 
ance muſt be ingroſſed in the execution. 
The ordinary court days are Tueſday and 
Friday. 


N, B. There is not any fixed number of 
days required to give the defender before 
the day of compearance; only proper time 
muſt be allowed to come from diſtant pla- 


ces; but any perſon in Edinburgh may be 
cited on half an hour's warning. 


Fog 


18 
1 
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Form of arreſting a Sbib upon an Admin 
ral Precept. 


* 


Copy of Arręſtment on ditto, 


I ——, meſſenger at arms, by virtue of 
an Admiral precept, containing werrant to 
arreft, dated the day of , raiſed at 
the inſtance of A. B. with the concurrence 


of an admiral macer thereon, againſt C. D. 


maſter and owner of the good ſhip the 
of „in his Majeſty's name and authori- 
ty, lawfully fence and arreft the ſaid ſhip 
the of , preſently lying in the 
harbour of , with her float-boat, furni- 
ture, and appareling, all to remain in the 
faid harbour, under ſure fence and arreſt- 


m. 
. 
— 


ment, at the ſaid complainer's inſtance, ay 


and while fufficient caution and ſurety be 
L 3 found 


— — —— ot — 6. rt 
* N . . — — 
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found acted in the books of the High Court 
of Admiralty, that the ſame ſhalk be made 


forthcoming to the ſaid complainer, as ac- 
cords, This I do, &c. 


Execution thereof. 


day of 


UPON the years, by 
virtue of an admiral precept, containing 
warrant to arreſt, dated the day of 
, raiſed at the inſtance of A. B. with 
the concurrence of an admiral macer there- 
on, againſt C. D. maſter and owner of the 
good ſhip the. of. „I „meſſen- 


ger at arms, paſſed, and, in his Majeſty's 


name and authority, lawfully fenced and 
arreſted the ſaid ſhip of 
ly lying in the harbour of 


, preſent- 
— with her 
float-boat, furniture, and apparelling, all to 


remain in the ſaid harbour, under ſure fence 


and arreſtment, at the inſtance of the ſaid 
complainer, ay and while ſufficient caution 
and ſurety be found acted in the books. of 

| | the 
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the High Court of Admiralty, that the ſame 


ſhall be made forthcoming to the faid com- 


plainer, as accords of the law ; of which ar- 


reſtment I affixed and left a copy upon the 


main-maſt of the ſaid ſhip, and chalked the 
letters G. R. III. above the ſame ; which 
copy was ſubſcribed by me, &c. 


After the fame manner you may arreſt a 
ſhip, with the Judge-Admiral's concur- 
rence, ay and while payment, mutatis mu- 
tandis. 


If the arreſtment be upona dependence, you 
muſt firſt execute the admiral precept againſt 
the defender, by giving him a copy of citation 


conform to the precept, and the directions 


you have here, and thereafter may paſs and 
arreſt the ſhip, If the defender be got near 
where the ſhip-lies, ſo that you can execute 
the precept and arreſtment both in one day, 
then you may put them both in one execu- 
tion; and after narrating the citation given 
to the defender, then ſay, And immediate- 


« Iy 
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« ly thereafter, upon the ſaid —— day of 
* , and year foreſaid, paſſed, &c.” as 
in the above, otherways you muſt mention 
the hours at which the citation and arreſt- 
ment was uſed, becauſe it would not be 
known that the citation was firſt given. 


Copy of Citation upon an Admiral Diligence, 


BI virtue of an admiral diligenee, dated 
the —— day of , raiſed at the inſtance 
of A. B. in the proceſs at his inſtance, be- 
fore the Judge of the High Court of Admi- 
ralty, againſt C. D. with the concurrence of 
, meſten- 


an admiral macer thereon, I 

ger at arms, in his Majeſty's name and au- 

thority, Þeremptorily ſummon, warn, and 
Y, er P y 7 9 


charge you „to compear before the 
Judge of the High Court of Admiralty at 
Edinburgh, the day of „ in the 
hour of cauſe, to bear leill and ſoothfaſt 
witneſſing on oath, for proving the points 
admitted to the ſaid purſuer's probation, 
and exhibiting ſuch writs as are in your 
hands, 
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hands, for proving thereof, under the pe- 
nalty of ten pounds Scots money, with this 
further certification, that letters of ſecond 
diligence will be directed againſt you, for 
| apprehending and incarcerating your per- 
ſon, ay and while you compear and depone 


in manner aforeſaid. This I do upon, &c. 


The execution of this may be made out 


conform to the copy, and the way it was 


given, left, or aſſix ed. 
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Fo RM of executing Letters of Publicatica 
and Intimation of the Roup and ſale of 
Endl. 


Short Copy of Letters of Publication and 
Intimation of ihe Roup and Sale of Lands, 


I , meſſenger at arms, by virtue of 


letters of publication and intimation of the 
roup and ſale of the lands and others above 


inſert, with the pertinents, which belonged 
to 
ranking and ſale, intented and purſued be- 
fore the Lords of Council and Seſſion, at 
the inſtance of againſt the ſaid : 
Here narrate the common debitor, aud hail 
creditors, &c. as in the title of the Letters] 
in his majeſty's name and authority, make 
due and lawful intimation to you , that. 
the 


, ralled in the proceſs and action of 
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the lands and others above mentioned, with 
the haill parts, pendicles and pertinents 
thereto belonging, lying in manner above 
expreſſed, and which pertained to the ſaid 
——, are to be expoſed to ſale, by way of 
public roup, within the Parliament-houſe, 
or New Seſſion-houſe of Edinburgh, upon 
the — day of next to come, betwixt 
the hours of and in the afternoon, 
or upon any other lawful day or diet to 
which the ſaid roup may be prorogated be- 
fore the Lord Ordinary on the bills for the 
time, or the Ordinary on the bills for the 
the immediately preceding or ſubſequent 
weeks, or any one of them; and ſummon, 
warn and charge yon the ſaid to com- 
pear and be preſent at the ſaid roup and 
ſale, day, hour and place above-mentioned, 
before the ſaid Lord Ordinary on the bills 
for the time, or the Ordinary on the bills 
for the immediately preceding or ſubſequent 


weeks, or any one of them, and at ſuch 
other diets as the faid Lord Ordinary on the 
bill: ſhall appoint, to hear and lee the ſaid 

lands, 
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lands, and others, with the pertinents, roup- 
ed, fold and adjudged by the ſaid Lords, 
to the perſon or perſons whoſhall bid moſt 
therefor, not being under the ſum of 
, being the price ſet thereon by the 

ſaid Lords, or more, if it can be had: With 
certification in manner mentioned in the 


ſaid letters, which are dated the day 
of ——, and ſigneted the day of ? 
and whereof the above and preceding 


pages, are an exact and full double. This I 
do upon the day of —— years, be- 
fore theſe witneſſes, 


and 


N. B. The copy for this form is always 
pranted with the letters. 


Execution 
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ww - 


Execution of Letters of Publication and In- 
timation of tie Roup and Sale of Lands, 
againſt all and ſundry the Lieges and o- 
thers concerned, the common Debtor, and 
two Creditors out of the Kingdom, and 
all other Creditors having, or pretend- 
ing to have Intereſt, whether within or 
without the Kingdom, and Tutors and 
Curators, Sc. all at the Market-crofs of 

Edinburgh, Pier and Shore of Leith, 
and againſt tao Creditors within the 


Kingdom, the one perſonally, and the o- 
ther at his Dwelling-houſe, 


UPON the and days of 
years, by virtue of letters of publication and 
intimation of the roup and ſale of the lands 
and others, with the pertinents therein men- 
tioned, which belonged to „ raiſed in 
the proceſs and action of ranking and tale, 
intented and purſued before the Lords of 
Council and Seffion, at the inſtance of R 


M with 
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with concurrence of ——, Eiq; his Maje- 
ſty's advocate, for his Majeſty's intereſt, 
againſt the ſaid ——, common debtor, for 
his intereſt, and , and ——, 
creditors, or pretended creditors of the ſaid 
— and the whole other creditors of the 
ſaid and all and ſundry others having, 
or pretending to have intereſt in the ſaid 
matter, and the tutors and curators of fuch 
of them as are d if they any have, for 
their intereſt, I , melfenger at arms, 
paſſed, and, in his Majeſty” s name and au- 
thority, made due and lawful publication 
and intimation to all and ſandry his Maje- 
ſty's lieges, and others concerned, that the 
lands and others, with the pertinents there- 
in mentioned, which belonged to the ſaid 
——, are to be expoſed to ſale by way of 
public roup, place and time mentioned in 
ſaid letters, before the Lord Ordinary on the 
bills, for the time, or the Ordinary on the 
pills for the immediately preceding or ſub- 
ſequent weeks, or any one of them; and 


that the ſaid lands and others, with the per- 
tinentzs, 


* 
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tinents, are to be rouped, ſold, and adjud- 
ged, by the ſaid Lords, to the perſon or per- 
ſons who ſhall make the higheſt offer for the 
ſame, not being under the ſum of ——, 
being the price! ſet thereon by the ſaid 
Lords; and lawfully ſummoned, warned, 
and charged ——, common debtor, for his 


creditors of the ſaid ——, and all and ſun- 
dry others, creditors of the ſaid ——, whe- 
ther within or without Scotland, and all o- 
thers having, or pretending to have intereſt, 
and the tutors and curators of ſuch of them 
as are minors, if they any have, for their in- 
tereſt, to compear before the ſaid Lords, or 
any one of them, place and time as afore- 
ſaid, to hear and ſee the ſaid lands, and o- 
thers foreſaid, with the pertinents, rouped, 
fold, adjudged, and diſponed to the higheft 
offerer, in manner foreſaid, with certifica- 
tion, conform to ſaid letters in all points; a 
full double whereof, with a copy of publi- 
cation and intimation thereto ſubjoined, for 
faid lieges, and others concerned; the like 
M 2 double, 
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double, with a copy of publication, intima- 
tion, and citation, for all and ſundry the 
creditors of the ſaid „ and all others 
having, or pretending to have intexeſt ; the 
like double and copy of publication, intima- 
| tion, and citation for ſaid tutors and cura- 
tors; and the like double, and copy of pub- 
| If lication, intimation, and citation, for each 
1 1 of the ſaid —— and ——, as being both 
I" forth of Scotland, I affixed and left gt and 
upon each one of the market-croſs of Edin- 
burgh, and the pier and {hore of Leith, re- 
ſpectively and ſucceſſively after other, and 
that after crying three ſeveral oyeſſes, open 
proclamation and public reading of ſaid let- 
ters, making intimation to, and ſummon- 
| ing, warning, and charging them, as ſaid is, 
11118 at each of the ſaid three places, all upon the 
Wi firſt date hereof, before theſe witneiles, 
and The like double and co- 
py of publication, mtimation, and citation, 
delivered to the ſaid ——, perſonally ap- 
prehended: And the like double and copy 


of publication, intimation, and citation I 
left 
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left for the ſaid , within his dwellin g- 
place in , with his ſervant, to be given 
' to him, as I could not find him perſonally, 
both upon the ſecond date hereof, before 
theſe witneſſes, and Which co- 
pies of publication and intimation, and of 
publication, intimation, and citation, were 
ſubſcribed by me, did bear, reſpectively, the 


dates hereof above written, and contained 


the date and figneting of ſaid letters, with 
the names and defignations. of the ſeveral 
witnefſes-who were preſent at the premiſſes, 
as above diſtinguiſhed, and, hereto ** 
bing with me. 


Execution 
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Execution of Letters of Publication and 
Intimation of the Roup and Sale of 
Lands, againſt all and ſundry the Lie- 
ges and others, and all Perfons having 
. Intereſt, and Tutors and Curators, c, 
at the Market-croſs of the Head-burgh 
of the 8 hire and Pariſh-tirk where the 
Lands ly, and at fix adjacent Pari 705 
kirks to the ſaid Land. 


UPON the , and days of 
—— and | days of 
years, by virtue of letters of publication and 
intima tion of the roup and ſale of the lands 


and 


and others, with the pertinents therein men- 
tioned, which belonged to , raiſed in 
the proceſs and action of ranking and fale 


intented and purſued before the Lords of 
Council and Seſſion, at the inſtance of ——, 
„Eſq; his Majeſty's 


with concourſe of 


advocate for his Majeſty s intereſt, againſt 


the ſaid 


common debtor, tor his in- 
tereſt, 


tereſt, and 
creditors, or |retended creditors of the ſaid 
——, the whole other creditors of the ſaid 
——, and all and ſundry others having or 
pretending to have intereſt in the ſaid at- 
ter, and the tutors and curators of ſuch of 
thein as are minors, 1t they any have for their 
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of 


- 
„ 
2 
£ i 


intereſt, | —— meilenger at arms, - patled, 
upon the ſirſt date hereof, to the market- 
croſs of Edinburgh, head burgh of the 
ſueriffdom thereof, within which ſheriff- 


dom the faid lands and others, with the 
pertinents, do ly, and thereat, after crying 
three ſeveral oyeſſes, open proclamation and 


public reading of ſaid letters, in his Majeſ- 


ty's name and authority made due and law - 


ful publication and intimation to all and 


and ſundry his Majeſty's lieges, and others 
concerned, that the ſaid lands and others, 
with the. pertinents belonging to the ſaid 


——, are to be expoſed to ſale by way 


of public rou», place and time mention- 
ed in ſaid ietters, before the Lord Or- 
dinary on the bills for the time, or the Or- 


dinary 
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dinary on the bills for the immediately pre. 
ceding or ſubſequent weeks, or any one of 
them ; and that the ſaid lands and others, 
with the pertinents, are to be rouped, ſold, 
and adjudged, by the ſaid Lords, to the 
perſon or perſons who ſhall make the higheft 
offer for the ſame, not being under the tum 
of , being the price ſet thereon by the 
ſaid Lords, and lawfully ſummoned, warn- 
ed, and charged all perſons having, or pre- 
tending to have intereſt, and the tutors and 
curators of ſuch of them as are minors, if 
they any have for their intereſt, all to com- 
pear before the ſaid Lords, or any one of 
them, place and time as aforeſaid, to hear 
and ſee the ſaid lands and others, with the 
pertinents, rouped, ſold, adjudged, and diſ- 
poned to the higheſt offerer, in manner 
foreſaid : And alſo paſſed, upon the ſecond 
date hereof, being a ſabbath day, to the 
moſt patent door of the pariſh-kirk ot St 
_ Giles's, in Edinburgh, within which pariſh 
the ſaid lands and others, with the perti- 


nents, do ly; and to the moſt patent door 
| | of 
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of the pariſh-kirk of St Cuthbert's, or Weſt- 
kirk, being one of the fix next adjacent pa- 
riſh-kirks to the ſaid lands; and allo paſſed, 


day, to the moſt patent door of each one 
of the pariſh-kirks of South and. North 
Leith, being other two of the ſix next ad- 
jacent pariſh-kirks to the faid lands; and 
alſo, upon the fourth date hereof, being a 
ſabbath day, paſſed to the moſt patent door 


| of the pariſh-kirk of Canongate of Edin- 
1 burgh, being another of the fix next adja- 
, cent pariſh-kirks to the ſaid lands; and al- 
i ſo, upon the fifth date hereof, being a 
T ſabbath day, paſſed to the moſt patent door 
2 of the pariſh-kirk of Duddingſton, being 
another of the ſix next adjacent pariſh- 
r kirks to the faid lands; and alſo, upon the 
id fixth and laſt date hereof, being a ſabbath 
* day, paſſed to the moſt patent door of the 
St. 


pariſh-kirk of Libberton, being another 
of the fix next adjacent parith-kirks to 
the ſaid lands, and at each of the iaid 
moſt patent doors of the ſeven pariſh- 
kirks, 


upon the third date hereof, being a ſabbath 
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kirks, after uſing the foreſaid ſolemnities, 
_ faid, at the time of the diſmiſſing of the 

ſeveral congregations after the forenoon's 
ſermon; and in the audience of the pa- 
Tiſhioners of the ſeveral kirks foreſaid af. 
ſembled at the time, I made due and law. 
ful publication and intimation to all and 
ſundry his Majeſty's lieges, and others con- 
cerned, that the ſaid lands and others, with 
the pertinents foreſaid, are to be expoſed 
to ſale, place and time, and in manner be- 
fore mentioned. This I did at the ſaid 
market-croſs, and at each of the ſaid ſeven 
pariſh-kirks, reſpectively and ſucceſſively, 
after the tenor of ſaid letters in all points; 
2 full double whereof, with a copy of pub- 
lication and intimation thereto ſubjoined 
Tor ſaid lieges, and others concerned, the 
like double, with a copy of publication, in- 
timation, and citation, for all perſons hav- 
ing or pretending to have intereſt ; and an- 
other double thereof, with a copy of pub- 
lication, intimation, and citation, for ſaid 
tutors and curators, I aftixed and left at and 
upon 
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upon the ſaid market-croſs of Edinburgh, 
after uſing the ſolemnities foreſaid; the 
like double, with a copy of publication and 
intimation ſubjoined for ſaid lieges and o- 
thers concerned, I affixed: and left at and 
upon each one of the moſt patent doors of 
the pariſh kirks of St Giles's, St Cuthberts, 
or Weſt Kirk, South and North Leith, Ca- 
nongate, Duddingſton and Libberton, after 
uſing the ſolemnities foreſaid at each of 
the ſaid pariſh kirks as ſaid is; which haill 


copies of publication and intimation, and of 


publication, intimation, and citation, were 
ſubſcribed by me, did reſpectively bear the 
dates hereof above written, and contained 
the date and ſigneting of ſaid letters, with 
the names and deſignations of the witneſſes 


ſubſcribing, who were preſent at the haill 


premiſes, viz, —— and ——, 


N. B. If the lands ly within more pariſh-- 
es than one, the letters muſt be executed at 
the kirk-door of each of the u, as well as the 
bx next adjacent parun churches ; and if 

| within 


K 
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within a burgh, they muſt be executed at the 
croſs thereof, whether it be the head-burgh 
of the ſheriffdom or not, and likewiſe at the 
head burgh of the ſheriffdom, as before, of 
which the letters always give a particular 
direction. m 51 
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ForM of executing Letters of Horning. 


Charge of Horning on à Lond, 


I , meſſenger at arms, by virtue. of 
letters of horning, dated and ſigneted 
' raiſed at the inſtance of „in his Maje- 
ſty* s name and authority, command and 
charge you to pay to the ſaid the 
ſum of - Sterling money of principal, and 
intereſt thereof reſting unpaid; with the ſum 
of of liquidate expences, ſpecified and 
contained : in a bond granted by you to N 
ſaid complainer, dated the day of —— b 
years, within days next after this 
charge, under the pain of rebellion, and put- 
ting of you to the horn, with certification, 


conform to ſaid letters. This I do, upon the 


—— day of 
neſſes, 


years, before theſe wit- 
and ——, | 


N * 511-4. 


4 


— © 
wor * 
* 
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If the bond be aſligned to a third party, 
and transferred from one hand to another, 
then the meſſenger muſt take in the for. 
mer copy to * ;” and betwixt it and b he 
muſt take in all the corryeyances as in the 
letters, ſpecified and contained in a bond 
granted by you to , dated ,and inan 
aſſignation thereof, granted by the faid 
to ; and ſo take in all the other convey- 
ances as in the letters, and then ſay, © with- 
„ in —— days next after this my charge,” 
Sc. And then conclude as in the fo. 
mer charge. 


Charge of Horning on a Bill. 


I , meſſenger at arms, by virtue of 
letters of horning, dated and figneted —— 
raiſed at the inſtance of, in his Majeſty $ 
name and authority, commarid. and charge 
to pay to the ſaid the ſum of 
money of principal, and intereſt there- 


yon - 


of, due by a bill drawn by the ſaid —-- upon 
and accepted by you, dated the 


day of 
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— wears, within — days next, under 
the pain of rebellion, and putting of you te 
the horn; with certification, conform to 
ſaid letters. This I do upon the day 
of —— years, before theſe witnefles, —— 
and —— 


If the bill be indorſed. from one hand to 
another, then the meſſenger mult take in the 
former copy to *; then ſay, Specified and 
contained in a bill ren by —— payable to 
—— upon and accepted by you, dated 
and indorfed by the fatd to the faid 


— 


Charge of Hhrning on a Decreet. 


I ——, meſſenger at arms, by virtue of 
letters of horning, dated and ſigneted 
raiſed at the inſtance of , in his Maje- 
ſty's name and authority, command and 
charge you to pay to the ſaid com- 
plainer the ſum of money of principal, 
and of expences of plea, ſpecified and 
contained in a decreet obtained at the com- 


N 2 Plainer's 
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plainer's inſtance, before the ſheriff of — 
againſt you, dated the day of 
years, within days next after this 
charge. And ſo conclude as in the prece« 


ding copy. 


C Ange of Herning on a Tack, fer the 
Tack-duty. 


I —— meſſenger. at arms, by virtue of 

letters of horning, dated and figneted ——, 
raiſed at the inſtance of , inhis Majeſty's 
name and authority, command and charge 
you to pay to the ſaid complainer, 
ſhere take in the particular tack-duties you 
are to, charge for, and for what years] and 
to pay to the ſaid complainer the ſum of 
ol penalty, incurred by you through 
your not implementing your part of the 
tack, made and paſt betwixt the ſaid com- 
plainer on the one part, and you on the o- 
ther part, dated ——, within — days 
next after this charge. And ſo conclude in 
common form. 


Charge 


fil to the ſaid complainer the foreſaid tack, 
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Charge of Horning on a Tack, to imple 
ment the ſame. 


The meſſenger muſt firſt have the letters 


doubled to the will p--batim, and then write 


a copy of charge on the end. thereof, the 
form whereof follows: i 


I —— mefſenger at arms, by virtue of 
letters of horning, dated and ſigneted , 


whereof the above and —— preceding pages 
are a juſt and exact double to the will, raiſed 
at the inſtance of ——, in his Majeſty's 
name and authority, command and charge 


you , to implement, perform and ful 


in the haill articles, clauſes, tenor and con- 
tents thereof, in ſo far as you ſtand any ways 
bound and obliged thereby, and to make 
payment to the ſaid complainer of the ſum 


of —— of penalty, incurred by you through 
not performance, by and attour the Tame, 
N 3 conform 
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conform to the tenor of the tack above. 
mentioned, within — days next after 
this charge. And ſo conclude as in the 
other copy. | 
The letters muſt be doubled to the will 
in all charges ad factum præſtandum, and a 
copy of charge ſnbjoined, which may be 
eaſily done by the above pattern. 
A charge of horning upon an indenture 

is eaſily made out by the preceding charge 
don a'tack ; for there is no neceflity to make 
a double of the letters to the will, when 
you charge for the apprentice-fee, and no 
more; but it muſt be done when you 
charge to implement ; and the letters ought 
to be dpubled to the will alſo when you 
charge upon a ſubmiſſion and decreet- arbit- 
ral to implement; but if upon a decreet- 
.arbitral for payment of a liquidate ſum, 
thereby decerned for, without being or- 
dained to perform any other thing, a copy 
of charge is ſufficient, 


. 19 


"Charge of Horning on a Deereet-arbitral 
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1 


„ 


1 —— meſſenger. at arms, by virtue of let- 
ters of norning, dated and ſigneted , raiſ- 
ed at the inſtance of , in his Majeſty's 


name and authority, lawfully command and 
charge you —— to pay to the ſaid com- 


plainer ; [Here take in the ſums decerned for 


by the decreet-arbitral, and then ay] and alſo | 
of penalty, 


to pay to him the ſum of 
ſpecified and contained in a decreet-arbitral, 
pronounced upon the —— day of 
years, by A. and B. judges arbiters, nomi- 
nated and choſen by the ſaid S and you 
on the one and other parts, conform to a 
ſubmiſſion entered into betwixt the ſaid 
8. and you, dated „and that within 
— days after this charge, &c. And con- 


clude in common form. 


Charge 
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Charge of Horning to a Superior, on Lit. 
ters proceeding upon a Decreet of Ad- 


* ication *. 


1 , meſſenger at arms, by virtue of 
letters of borning, dated and ſigneted , 
Taiſed at the inſtance of ——, in his Maje- 
ty” $ name and authority, lawfully command 
and charge you „ ſuperior of the lands 
and others under ls to infeft and ſeaſe 
the ſaid complainer in all and ſundry the 
lands of , [here take in the lands as in 
the horning, and then fay] lying, &c. and for 
that effect, to make, grant, ſubſcribe, and 
deliver to the ſaid complainer ſufficient 
charters, containing precepts, and all other 
rights and ſecurities requiſite to be holden 
of you, your heirs and ſucceſſors, as imme- 
diate lawful ſuperiors of the ſame, ficklike, 
and as freely in all reſpects, as —, his 
predeceſſors or authors, held, hold, or might 

have holden the ſame, at any time bygone 
| or 


* A double to the will ſhould be * with the copy 6 
Eharge, 


command and charge you 


tained in, and conform to a decreet of adju- 


dication, obtained at the complainer's in- 
ſtance, before the Lords of Council and Seſ- 


ſion, againſt the ſaid ——, dated , and 
abbreviate thereof, duly recorded, conform 
to act of parliament, for payment to the fard 
complainer, his heirs and ſucceſſors, of the 


ſums of money contained in the ſaid decreet 


of adjudication, and that within 21 days 
after this charge, under the pain of rebet- 
lion, &c. And ſo conclude in common 
form. | 


Charge on a General Horning fe Biſhops 
Rents. 4 


1 — . meſſenger at arms, by virtue of 
letters of horning, dated and ſigneted , 
raiſed at the inſtance of ——, ſub- collector 
of the rents of the biſhoprie of —, in his 
Majeſty's name and authority, lawfully 
to pay to 
the 
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er to come, in manner ſpecified and con- 


* 
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the ſaid complainer the ſum of yearly, 
payable to the ſaid biſhoprick out of the 
lands of ——, and that for the crops and 
years of God —— and ——, amounting in 
whole to the ſum of , aſter the form 
and tenor of a gift under the privy ſeal, in 
favours of C, to be collector of the ſaid 
rents, dated , and a commiſſion granted 
by the ſaid C. to the ſaid —— to be iub- 
color thereof, dated —, within | 
das next after this charge, under the pain 
af rebellion, and putting of you to the horn; 
with certification conform to ſaid letters. 
This I do upon the day of years, 


before theſe witnelles, and — 
% * 4 4 


* 


General hornings are ſeldom granted, ex- 
cept in the above caſe for bi mops rents; 
but in that, or any other caſe where they 
occur, the meſſenger ought to have a writ- 
ten or ſubſcribed lift given him with the 
tetters, by the charger, of the perſons, and 
Kms, &c. to be charged for, when not con- 
tained 
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tained in the letters, and execute the ſame 
againſt them, and no more. \ 

The meſſenger ought, notwithſtanding of | 
the above copies, always to follow his war- 
rant. The copies will often vary in ſome 
words from any of the foregoing forms. 

Wherever charges or other copies ave gi- 
ven, left, or affrxed, the ſame ought not te 
be taken away again by the meſſenger, or 
any of his witneſſes, neither ought he or 
they to fuffer any perſon to remove the 
ſame in their fight or knowledge. A charge 
of horning being given at the debtor's 
dwelling-houſe, he not being perfonally ap- 
prehended, it was found a nullity, that the 
meſſenger or witneſſes did take away the 
copy of the charge, to conceal it from the 
debtor, Stair, 11th February 16. * 
culloch contra Gordon, 


156 | Execution © 


Execution of Horning againſt a Perſon per- 
5 ſonally apprebended. 


Upon the day of —— years, by vir- 
tue of the within written letters, - raiſed at 
the inſtance of the within deſigned ——, 1 
———, meſſenger at arms, paſſed, and, in his 
Majeſty's name and authority, lawfully 
-commanded and charged the alſo within 
deſigned — to pay to the ſaid —— the 
Jum of of principal, of penalty, 
and annualrent of the ſaid principal ſum, 
Teſting unpaid, all contained in and due by 
the bond within narrated,. and that within 
the ſpace, under the pain, and with certiſi- 
cation conform to ſaid letters in all points ; 
a juſt copy of charge whereof I delivered to 


the ſaid , perſonally apprehended ; 


which copy of charge was ſubſcribed by 
me, and did bear the date hereof, with 
the witneſſes names and deſignations follow- 
ing, preſent at the premiſſes, viz, -—— and 


—, 
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By the above form the meſſenger may- 
make out his execution on any horning, con- 
form to the ſtile of the letters and charge 
given. wy 
If a double of the letters is given with 
the copy of charge, then ſay, A full dou- 

« ble to the will whereof, with a juſt copy 
of charge ſubjoined thereto, I delivered, 
« &c, | q 

Short copies are, for the moſt part, uſed 
in executing hornings, unleſs the narrative 
be long, or ad factum preſiandum ; in either 
of which caſes full doubles are neceſſary. 


Execution of Horning againſl a Perſon 
out of the Kingdom, at the Marktet-crofs. 
of Edinburgh, Pier and Shore of Leith. 


UPON the day of years, by 
virtue of the within written letters of hor- 
ning, raiſed at the inſtance of the within 
deſigned ——, I , meſſenger at arms, 
palied to the market-croſs of Edinburgh, 

O pier 
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pier and ſhore of Leith, reſpectively and 
ſucceſſively after other, and at each of the 
faid three places, after crying three ſeveral 
oyeſſes, open proclamation and public read- 
ing of faid letters, in his Majeſty's name and 
authority, lawfully commanded and char-- 
ged the allo within deſigned ——, (as be- 
ing forth of Scotland) to pay, &c. as in the 
former, and that within ſixty days next af-. 
ter my ſaid charge, under the pain, and 
with certification conform to ſaid letters in 
all points; a juſt copy of charge whereot I 
affixed and left for the ſajd , at and up- 
on each one of the ſaid market-croſs of E- 
- dinburgh, pier and ſhore of Leith, reſpec- 
tively, after uſing the ſolemnities aforeſaid ; 
which copies of charge, &c. as in the for. 


Mex. — 


- 


Execution 
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Execution againſt ſeveral Perſons, and on 
different Days, vis. againſt one perſon- 
ally, another at his Dawelling-houſe, @ 
third upon the moſt patent Door, when 
the Meſſenger gets no Acceſs, and a 
fourth out of the Kingdom, at Market- 
croſs, Pier and Shore. 


UPON the — —— and — 
days of — years, by virtue of the within 
written letters of horning, raifed at the in- 
ſtance of the within deſigned , LF —=—, 
meſſenger at arms, paſſed, and, in his Ma- 
jety's name and authority, lawfully com- 
manded and charged the alſo within defign- 
ed — and , to pay to the 
ſaid the reſpective ſums of money due 
by them, as within mentioned, each of them 
for their own parts, as within and after di- 
_ vided, viz. Here take in the ſums, Cc. as in 
the Horning, and the ftile of the former exe- 
cution, till you come toꝗ and that within the 

0 ſpaces 


26 


Execution. 


4 ſpaces following, viz. the ſaid — 
1 and within ſix days, and the ſaid 
within ſixty days next after the reſpective 

dates hereof, under the pain, &c. [as in the 
Former, till you 'come to the delivery] a juſt 
| copy of charge whereof I delivered to the 
= - ſaid —— perſonally apprehended, upon the 
1.3 fad day of , and year foreſaid, 
before theſe witneſſes, and Ihe 
like copy of charge J left for the ſaid —, 
within his dwelling-houſe in ——, with his 
0 ſervant, to be given to him, becauſe I could 
ſ : j not find him perſonally, upon the ſaid 
1 day of , and year foreſaid, before theſe 
w witneſſes, and The like copy 
0 of charge I affixed and left for the ſaid — —, 
i | upon the moſt patent gate or door of his 
& | | * dwelling-houſe in „after giving ſix au- 

dible knocks upon the ſaid gate or door, be- 
1 cauſe I neither could get acceſs into the ſaid 
ö houſe, nor find the ſaid perſonally, and 

| that upon the day of ——, and year 
. foreſaid, before theſe witneſſes, and 
—_ -: . And the like copy of charge I affix- 

=_ FE IM 1 * 
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ed and left for the ſaid , (as being forth 
of Scotland) at and upon each one of the 
market-ctofs of Edinburgh, pier and ſhore of 
Leith, reſpectively and ſucceflively after o- 
ther, and that after crying three ſeveral o- 
yeſſes, open proclamation and public read- 
ing of ſaid letters, and commanding and 
charging the ſaid , as aforeſaid, at each 
of the {aid three places, and that upon the 
— day of „and year foreſaid, before 
theſe witnefles, —— and . Which co- 
pics of charge were ſigned by me, and did 
bear the dates hereof, reſpectively, with the 
witnefſes names and deſignations preſent at 
the premiſſes, as before diſtinguiſhed. 


Form of a Denuncialion upon a Horning, 


AFTER the days of the charge are elap- 
{ed *, whether it be to pay or perform, the 1 
03 party i 
Found that the laſt day of an cxecution of horning | 
cedit debiteri, although in computing de mcmento, the whole 


fix da,s be complete ſome hours before the laſt day runs ouꝛ. 
Chil, December 1 581, Mexgies contra. 
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party charged may be denounced rebel for 
his diſobedience, and put to the King's horn, 
which muſt be done within year and day of 
the date of the charge, otherways null ; the 
execution of which is gone about as tollows, 
viz. the meſſenger goes with the letters of 
-horning in his hand, in preſence of two wit. 
neſſes, to the market - croſs of Edinburgh, as 
communis putria, or to the market-crois of 
the head burgh of the ſhire or itewartry 
where the party charged dwells, and there- 
at he cries three ſeveral oyeſſes, with an au- 
dible voice, for the reaſons before noticed, 
and reads publicly the letters, and execution 
of charge, and thereafter utters words to 
this purpoſe, © In reſpec the ſaid - has 
« di{obeyed the charge given to him by —— 
* meſſenger, (or by me) at the inſtance of 
the ſaid : therefore I , meſſen- 
« ger at arms, in his Majeſty's name and 
authority, denounce the ſaid — his Ma- 
* jeſty's rebel, and put him to his Majeſty's 
horn, by theſe three blaſts of an horn, for 
* his diſobedience z” and then he blows his 
horn three times. 


Execution 
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Execution of Denunciation. 
A. B. , having diſobeyed the charge 
given to him, as in the above execution, 
Therefore, upon the day of 
years, I ——, meſſenger at arms, paſſed to 
the market-croſs of Edinburgh &, and there- 
at, after crying three !cveral oyeſſes, open 
proclamation and public reading of tlie 
within written letters, and ſaid execution, 
in the King's name and authority, I denoun- 
ced the faid —— his Majeſty's rebel, and 
put him to the horn, by three blaſts there- 


of, as uſe 1 is. This I did before theſe wit- 
'neffes, —— and ——, 


Execution 


® Or to the market-croſs of y head-burgh of the 
therifflom thereof, within which ſhire the ſaid lives 
and reſides. 


Execution of Denunciation upon a Paper 
| apart. 


. B. , having diſobeyed the charge 
given him = , meſſenger at arms, upon 
the day of * therefore 1 : 
meſſenger at arms, aſſed to the market- 
croſs of Edinburgh, (as before) and thereat, 
after crying three ſeveral oyeſſes, open pro- 
clamation and public reading of the letters 
of horning, raiſed at the inſtance of 


againſt the ſaid ——, dated and ſigneted 

, and execution thereof, dated | „in 
the King's name and authority, I denoun- 
ced the ſaid his Majeſty's rebel, and 
put him to the horn, by three blaſts there- 
of, as uſe is. This I did before theſe wit- 


neſſes, and ——, 


Denunciation 


If the execution of charge be on a paper apart, and the 
denunciation on the back of the letters, then add here; 


& 25 in an execution on a paper apart.“ 
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Denunciation muſt follow within year 
and day of the charge of horning, other- 


ways a new charge muſt be given, which 


will authoriſe denunciation and caption. 

The hornings and executions muſt be re- 
giſtered within 15 days after the denuncia- 
tion, otherways a new denunciation 1s ne- 
ceſſary to warrant regiſtration, 
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Form of executing Criminal Letters befere 
the Court of Fuſticiary, 


BEFORE the commencement of the U- 
nion of the two kingdoms, and the act of oyer 
and terminer, indictments of treafon were 
executed by heralds and purſuivants, and 
trumpeters in their coats, who founded all 
the way from the criminal court-houſe to 
the priſon-door, which was immediately 
opened, and, with open doors, they ſounded 
three times, then entered, and ſounded all 
the way, till they came to the criminal's 
apartment, and there ſounded three times 
before giving the indictment, and there- 
after ſounded the whole way back again. 
In caſe the treaſonable perſon had ab- 
ſconded, and was not in cuftody, then he 
received ſentence of fugitation, and the 


heralds and purſuivants carried ſeveral co- 
| pic 


Criminal Letters; r6p 


pies of his armorial bearings (after tearing, 
ſeverals of them in the criminal court-houſe) 
to the croſs of Edinburgh, with trumpets 
ſounding the whole way, and aſcending 
the croſs, ſounded three times; and there- 
after one of the heralds promulgated the 
ſentence read by the clerk of the court, or 
depute, he and all the reſt being bare. 
headed, and then tore ſeveral more of the 
armorial copies or bearings of the rebel, 
and then battered on the craſs the ſaid ar- 
morial bearing reverſely, with the top or 
ehief of the ſhield undermoſt, and returned 
from whence they came, the trumpets ſound- 
ing all the way. I 

| Perſons guilty, or alledged guilty, of ca- 
pital crimes, upon information given in and 
ſigned by his Majeſty's advocate, or his de- 
puties, or private parties, to any of the Lords 
of Juſticiary, are ordered to be taken up, 
and the warrant granted 1s directed to ma- 
cers, meſſengers, and other officers of the 
law, &c. for apprehending and impriſoning 
the perſon. guilty, in the next ſure tolbooth, 
| therein 
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therein to remain, till he be thence liberat- 
ed in due courſe of law; of which the meſ- 
ſenger is, by act 1701, obliged to give the 
criminal a double under his hand, or under 
the hand of the keeper of the priſon where 
he is committed, which the criminal muſt 
have to produce with his application, in 
caſe he be obliged to force his trial. 

All criminal letters and diligences, &c. 
are paſſed upon bills preſented to one of the 
Lords of Juſticiary, and are expede and 
figned by the clerk of court, and the ſeal of 
the court appended thereto; which ſeal 
bears the royal arms, and is kept by the 
clerk. The letters are directed to macers, 
meſſengers at arms, &c. and may be exe- 
cuted by either of them. 

With which letters there is given out a 
Hft of 45 aſſizers, ſigned by a quorum of the 
Lords, act 16th, Parl. 1672, and a liſt of 
the witneſſes to be adduced for proving the 
libel, which muſt be ſubſcribed by the pro- 
fecutor, who, as he thinks fit, either cauſes 


write or — his libel verbatim, to the very 
end, 
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end, with the clerk's ſubſcription and figs 
neting, and then adds theſe words: Fol. 
% lows the liſt of aſſizers names and deſigna- 
tions that are to paſs upon your aſſize.“ 
Then he inſerts them, and the Lord's name 
ſigning the aſſize; after which he ſays, 
*« Follows the liſt of the witneſſes names 
« and deſignations that are to be adduced 
« againſt you.” Then he inſerts them, 
with the perſon's name ſigning the lift. 
And next, the meſſenger writes a ſhort co- 
PY, by way of charge, which he ſubjoins to 
the foot of all, to be given to the criminal. 
If the criminal can be got perſonally, the 
meſſenger delivers a copy to him ; and if 
he cannot be got perſonally, the meſſenger 
muſt deliver the ſame to his wife or ſervants, 
or affix it upon the gate of his dwelling- 
houſe, if he any has; and thereafter, open 
proclamation being made at the head-burgh 
of the ſhire,. another copy muſt be ſixed at 
the market-croſs ; but if there be more per- 
ſons than two, and all called for one deed 
4 F”. - 
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and crime, in that caſe two of the copies 


are to be delivered to two of the principals 


named in the ſaid letters, or their wives or 
ſervants, or affixed upon the gates, as ſaid is, 
and one Copy left and affixed at the market- 
croſs where the publication is made, and de- 
clared ſufficient for the haill perſons con- 
tained in the letters. Act 33. Parl. 1535. 

If the parties to be cited be latent vaga- 
bonds, or have no domicil, or if they dwell 
and haunt where there is not tutus acceſſus, 
the Lords, upon a ſpecigl bill in preſence, 


will ordain a warrant to be ingroſſed in the 


letters, for citing them at the market-croſs 
of the head-burgh of the ſhires next to the 
places where they dwell or haunt, and to 
which there is not tutus acceſſus. Stair, b. 4, 
tit. 38. F 11.; and it was ſo decided, 22d 
November, 1712, Duke of Montraſe againſt 
Rob Roy. But theſe warrants cannot be in- 
groſſed in letters upon bills paſſing of courſe, 
as was decided, 29th une 1666, Macpher- 
fr againſt Macleod, This edictal citation 

18 is 
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is warranted by 66th act, Parl. 1587; and 
though this act be only in favours of exe- 
cutions at the King's inſtance, yet Sir George 
Mackenzie, in his obſervations on the ſame, 
ſays, that ob bonum publicum, by cuſtom, 
ſuch edictal warrants are granted in favours 
of any of the lieges by the Lords; ut ſupra. 


Criminal letters are never executed but a- 


gainſt thoſe who are out of priſon; even 
though the priſoner was detained for his 
fees, after letters of liberation executed as 
to the proſecution or crime, the criminal is 
reckoned out of priſon. 

Indictment upon a decreet of improba- 
tion of the Court of Seſſion, requires a full 
copy as before, with a liſt of aſſizers, and 
ſhort copy, by way of charge, to be given 
to the priſoner; the proof being led before 
the Seſſion, there are no witneſſes cited be- 
fore the Juſticiary. 

Letters of advocation before this Court 
paſs upon a bill ſigned by three Lords in 
time of vacance, and four in time of Seſſion, 
and (upon caution) they are expede as afore- 


1 ſaig, 
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faid, directed to macers, meſſangers at arms; 
&c. who, in executing of them, muſt deli- 
ver a full copy to the procurator-tilcal, 


Judge and clerk. 


© * 


F orm of executing Diligence againſt Capi. 
tal Offenders, upon their confeſſing the 
Crime in Judgment, and ** Wits 
et and Afzerc: ing, at Oro 


WHEN the ! is to de given to 
the priſoner, it muſt be all doubled verba - 
tim, with a liſt of the witnefles and aſſizers 
names and deſignations, and Judges names, 
i. e. a quorum; ſigning the alize, with a 
ſhort copy, by way of charge, given by the 
meſſenger to the priſoner. This indictment 
is executed upon fifteen free days, which are 
commonly called, in terms of law, the indu- 
ciæ legales, after citation for the priſoner's 
compearance before the ſaid Lords. | 


* 


F. lows 


* 


nia, the Form of the Copy of Diligence 


gi wen to the Priſoner. 


I] ——, meſſenger at arms, by virtue of 
letters of diligence, raiſed at the inftance of 
A. B. with concourſe of W. G. his Maje- 


ſty's advocate, for his Majeſty's intereſt, a- 


gainſt C. D. priſoner in the tolbooth * 


——, in his Majeſty's name and authority, 
ſummon, warn, and charge you the ſaid C. 
D. to compear before the Lords Juſtice- 
general, Juſtice Clerk, and Commiſſioners 
of Juſticiery, within the tolbooth or crimi- 
mal court houſe of Edinburgh, we day 
of next to come, in the hour of cauſe, 
there to underly the law, for the crime of 
murder committed by you in manner men- 
tioned in the indictment raiſed againſt you 
thereanent; to the effect, that being convic- 
ted thereof, juſtice may be adminiſtrated a- 


gainſt you, conform to the laws of this realm. 
* I do, conform to the principal letters 


4 P 3 of 
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. ECD. ras — — 
— 


of diligence, which are dated and ſigneted 
at Edinburgh the —— day ef —— , of the 
which principal indictment, with a liſt of 
the aſſizers names and deſignations that are 
to paſs upon your aſlize, and a liſt of the 
witneſſes names and deſignations that are to 
be adduced againſt you, I herewith give 
you a. juſt and exact copy, upon this 
day of —— years, wann ber 2 


— ad —. 


Ex deliberatione Dominorum Cononiſfionaria- 


rum Ji uſticiarii. 


Follows the. Form of the Execntion returu- 
ed be mann . 


Nie +50 iN eee ee 


inſtance of A. B. with eoncourſe of W. G. 
his Majeſty's advocate, for his Majeſty's in- 
tereſt, agaĩnſt C. D. pri ſoner in the tolbooth 
of Edinburgh, F —, ä at arms, 
19 ** 


- 


. ü 2 A 


charged the ſaid G. B. to compear before 


ůV—— — . — — 
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paſſed, and in his Majeſty's name and aul 


thority, lawfully ſummoned, warned, and 


the Lordo Faftice-General, Juſtice CI rk, 
and Commiſſioners ef Jafticiary, within the 
tolbooth or crimimal--egurt-touſe of Edin 
burgh, the - day of next to come, 
in. tho hour of cauſe; there ts underly the 
law, for the: crime of murder committed by 
him, in manner mentioned in his indict- 
ment, raiſed againft him thereanent; to the 


eſſect, that being convicted thereof, juſtice 
might be admmiſtrated upon him, conform 


to the laws: of this realm. This! 1 did, af- 
ter the form and tenor of the faid letters of 
diligence in all points, vieh are dated and 
ſigneted at Edinburgh, the —— day of 


— dy delivering to the faid C. D. per- 


ſonally apprehended, within the ſaid tok- 
booth, a full double of che ſaid indictment, 


with a liſt of the aſfizers-names' and deſigna- 


tions that are to paſs upon his aſſize, and a 
liſt of the witneſſes names and deſignations 
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that are to be adduced againſt him, with x 
copy of charge ſubjoined thereto, ſubſcribed 
by me; which copy did bear the date hereof, 
with the witneſſes names and deſignations 
following, preſent thereat, and hereto ſub- 


(ſeribing, viz. —— and —. 


Follows the Form of the Copy given to each 
of the Witneſſes in the Indictment. 


I ——, meſſenger at arms, by virtue of 
letters of diligence raiſed at the inſtance of 
A. B. with concourſe of W. G. his Majeſty's 
advocate, for his Majeſty's intereſt, againſt 


C. D. prifoner in the tolbooth of Edinburgh, 


in his Majeſty's name and authority, ſum- 
mon, warn, and charge you , to com- 
pear before the Lords Juſtice-General, Jul- 
tice-Clerk, and Commiſſioners of Juſticiary, 
within the tolbooth or criminal court-houſe 
of Edinburgh, the —— day of —— next to 


come, in the liour of cauſe, to bear leill and 
ſoothtait witneiling, in ſo far as you know, 
[i or 


1 
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or ſhall be ſpeired at you, anent the ſaid Cz 
D: his guiltineſs of the crime libelled againſt 
him; under the pain of 100 merks. This I 
give you, upon this —— day of 
years, — theſe b . — and 


2 * * 
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Follows the Execution upon ſummoning of 


M Wit neſſes. * : 
UPON! the — day of — | -y ears, 


by virtue, and at command of lire of di- 
ligence, raiſed at the inſtance of A. B. with 
concourſe of W. G. his Majeſty's advocate, 
for his Majeſty- 8 intereſt, againſt C. D. pri- 
ſoner in the tolbooth of Edinburgh, I 
meſſenger at arms, paſſed, and in his Maje: 
ſty's name and authority, lawfully ſummon- 
ed, warned, and charged —— and —— to 


compear before the Lords Juſtice- General, 
]uſtice-Cler 
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Juſtice-Clerk, and Commiſſioners of Juſti- 
ciary, within the tolbooth or criminal court- 
houſe of Edinburgh, the —— day of 
next to come, in the hour of cauſe, to bear 
leill and ſoothfaſt witneſſing, in ſo ſar as 
they know, or ſhall be ſpeired at them, a- 
nent the ſaid C. D. his guiltineſs of the 
erime libelled, each one of the ſaid witneſſes, 
under the pain of 100 merks. This I did, 
conform to the ſaid letters of diligence in 
all points, which are dated and figneted at 
Edinburgh, the day of ——, by deli- 
vering to the ſaid —— and ——, a ſhort 
copy of citation, ſubſcribed by me, (all per- 
Tonally apprehended) and by leaving for the 
faid —— and the like eopy, Within 
each of their dwelling-houſes in ——, with 
their wives or ſervants, to be given to them, 
becauſe I could not get them all perſonally 
apprehended : Al which copies were ſub- 
ſcribed by me, and did bear the date hereof, 
with the, witneſſes names and deſignations 
preſent thercat, and hereto tubicribing, viz. 
A. B. and B. D. 


Short 


7 
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Short Copy * * Citation given to each Per- 
ſon io paſs upon the, Aſſize, which is 
commonly executed by the Macers. 


1——, macer to the Juſticiary Court, 
ſummon you to compear before the 
Lords Juſtice-General, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, within the tol- 
booth or criminal court-houſe of Edinburgh, 
the —— day of next to come, in the 
hour of cauſe, to paſs upon the aſſize of A. 
B. priſoner within the tolbooth of Edin- 
burgh, under the pain of x00 merks. This 
I give you upon the day of 
years, 


The macers return an execution after this 
manner : 


years, we macers to the Juſticiary Court, 
ſummoned, warned, and charged the per- 
ſons 


* each under the pain of 100 merks, vin. 


ſons after mentioned, to compear before the 
Lords Juſtice-General, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, within the tol- 
booth or criminal court-houſe of Edinburgh, 
the — day of — next to come, in the 
hour of cauſe, to paſs upon the aſſize of A. 


Perſonally. | Ne ces. 
A. B. , 6 Bll 
C. D. C. D. 

EF. F. F. 


Ill 
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as „ 


Form of executing Loitert of huimation, 
ar ebarging bis Miyeſty's Advocate, 

and Party concerned, to fx a Diet for 

the Priſoner's Trial, in Caſes againſt 

capital Defenders 2 who Aand Trial, , upon 
the Probation to be adduced -gainſt 
them, and who have a. Privilege to 
force their own T; rials, in Terms of the 
6 AR of King William, 1701. 


THESE letters of intimation paſs by de- 
liverance of the Lords of Juſticiary, upon 


preſenting a petition by the priſoner, craving 


warrant for letters of 1 intimation, for charg- 
ing his Majeſty's advocate, and parties ap- 
pearing (by the warrant of commitment, 
whereof a double 1s produced with the pe- 
titzon) to be concerned to fix a diet for the 
priſoner's trial within fixty days, in the 


terms, and under the certification contained 


in the ſaid act of K. William, parl. T. ſeſſ. 
8, and 9. chap. 6. 1701; which letters muſt, 
be 
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be expede, ſigned and ſigneted as aforeſaid, 
and given out by the clerk of court, within 
24 hours after preſenting of the petition, 
and ſigning the deliverance thereon, under 
the pain of wrongous impriſonment, and are 
directed to macers, or meſſengers at arms; 
either of which, after executing, returns an 
execution thereof againſt the advocate, and 
party concerned, to fix a day for the peti- 
tioner's trial within ſixty days after his in- 
timation, on every crime, excepting trea- 
ſon, in which caſe the priſoner cannot apply 
For letters of intimation, till he be 40 days 
in prifon, and theſe days are allowed for 
preparing of the proceſs ; whereas in other 
crimes he may apply the day after he is im- 
priſoned. "1 


Copy of the Intimation given 'to the Advs- 
cate, and the private Party concerned. 


13 — meſſenger at arms, by virtue of 


i of intimation raiſed at the inſtance 
of 
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of C. D. priſoner in the tolbooth of Edin- 
burgh, whereof the above is a juſt copy to. 
the will, in his Majeſty's name and authori- 
ty, make due and lawful intimation to you 
— bis Majeſty's advoeate, for his Maje- 
{y's intereſt, to fix a diet for the trial of 
——, within fixty days next after this in- 
timation, in the terms, and under the certi- 
fications contained in the act of parliament 
above mentioned, conform to the principal 
letters, dated and figneted at Edinburgh 
the ——— day of —— years, in all 
points. This intimation 1 make to you, 
this day of, and year foreſaid, be- 
fore theſe witneſſes, ——'iand —— 075 


Per aftum ' Dominorum. Commi Haar | 
Jufticia ri. 


Execution thereon, 


UPON the day of years, by i 
virtue of letters of intimation, at the inſtance 1 
of — preſent priſoner in the tolbooth of 

Q 2 Edinburgh, il 
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Edinburgh, 1, meſſenger at arms, paſf. 
ed, and in his Majeſty's name and authors 
ty, made due and lawful intimation to —, 
his. Majeſty's advocate, for his Majeſty's in. 
tereſt, and , the private party: concern- 
ed, to fix a diet for the ſaid . his triak, 
within the ſpace, under the pains, and made 
vertifieation, as is within expreſſed. This 
I did, after the form and tenor of the ſaid 
letters in all points, by delivering a full dou- 
Sle of the ſaid letters to the will, with a co. 
py of intimation fubjoined thereto for the 
ſaid —— > his: Majeſty's advocate, and, 
private. party concerned, both perſonally ap- 
prehended-; which copies were ſubſcribed 
by me, and did bear the date hereof, with 
the witneſſes names and deſignations follow- 
ing, preſent thereat, and hereto ſubſcribing, 

vz. — and —. 
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y 
#3 


* 


Form Wen Letters 72 Te * 
the Priſoner, when the fixty Days art 
run, and no R Ameni executed a 
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1 WIEN the fixty days are run, and no 
a indictment executed, then the priſoner 1 in 


ſtruments the advocate, and private party; 


— > — 0 * 2 N » ws "2 7 — - . 
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4 and upon his application, and inſtructing 
10 that the limited time by law for inſiſting is 
* elapſed, gives in a petition, wherewith he 
p- produces the letters of intimation, and exe- 
ed cution thereof, to the Lords of Juſticiary, 
ih and craving warrant for letters of liberation, 


* conform to the foreſaid act of King Wil- 
ag, liam, upon which the Lords grant letters, 
directed to macers or meſſengers, for char- 

ging the magiſtrates of Edinburgh, and 

keepers of their tolbooth, within which the | 

priſoner is detained, to ſet him at liberty, 11 

| forth thereof, under the pain contained in if 
or the act of parliament : accordingly the let- if 


Q 3 ters 
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ters are expedited, ſigned by the clerk, and 
ſigneted with the ſeal of court as before, and 
muſt de iſſued -out within 24 hours after 
preſenting of the petition, under the pains 
ef wrongous. impriſonment, (4 

Thoſe letters are executed by a  macer, or 
meſſenger at arms, who charges the magi- 
ſtrates of Edinburgh, and-keeper of their 
tolbooth, and all other magiſtrates within 
Scatland, and keepers of their priſons what- 
ſoever, and all other perſons in whoſe cuſto- 
dy. the | ſaid —— is perſonally detained, 
forthwith to ſet him at liberty out of their 
tolboaths, and others their warding-places, 
under the penalties contained in the fore- 
ſaid act of parliament. 
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Form of executing Criminal Letters. againſt 
a Party in Priſon, or out of it, when 
the 40 Days take Place, be being liber- 

| ated on the clapſe of the 60 Gi gong 
before. + 
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I the 60 days be elapſed, and no indict- 
ment given the priſoner within that time, 
and he perhaps be detained in priſon for his 
dues, or otherways, after obtaining his li- 
beration; in that caſe, if the advocate, or 
private party, has a mind. to proſecute the 
priſoner, he muſt be charged with criminal 
letters, and warrant obtained for impriſon- 
ing him of new, or detaining him there for 
the ſame crime, and the proceſs muſt be con- 
cluded within 40 days thereafter. 

It was obſerved before, that criminal let- 
ters are never executed except againſt thoſe 
who are out of. priſon, or in a caſe where the 
priſoner is detained for his fees; and even 
then, as to the proſecution or crime, the cri- 

minal 
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minal is reckoned out of priſon, becauſe of 
the letters of liberation, and he 1 is | only de- 
tained for his fees. 

If the advocate ineline to proſecute the 
eriminal as before, he preſents a bill, craving 
eriminal letters againſt the priſoner for that 
effect; whereupon a warrant is granted for 
ſaid letters, with a liſt of aſſize. Theſe let- 
ters are directed to macers, and meſſengers 
at arms, ſigned by the cle rk, and ſigneted 
with the ſeal of eourt, as aforeſaid, and exe- 
euted againſt the criminal ; and application 
is made by the advocate to any of the Lords 
for a warrant for apprehending and putting 
the criminal in priſon; and as ſoon as the 
letters are executed againſt him, if perſon- 
ally, and out of priſon, the meſſenger is to 
apprehend and impriſon him in the next ſure 
tolbooth, therein to remain till he be thence 
liberated in due courſe of law; or if he be 
in priſon, the letters are firſt executed a- 
gainſt him, and thereafter the warrant inti- 
mated to the keeper of the priſon. 


Copy 


onen. 


- 


Copy of the Criminal Letters given by the 
1 or NA. Heier, 14 toe Criminal. 

( f.1 43 
een r arms, 4 virtue f 
criminal letters raiſed at the inſtance of 
——, his Majeſty's advocate, for his Maje- 
ſty's,intereſt, againſt , in his Majeſty's 
name and authority, command and charge 
you the ſaid to- compear and find -fuffis 
cient caution and ſurety, acted in the books 
of adjournal, that you ſhall compear before 
the Lords Juſtice-General, Juſtice-Clerk, 
and Commiſſioners of Juſticiary, within the 
tolbooth or criminal court - houſe of Edin- 
burgh, the — day of next to come, 
in the hour of cauſe, there to underly the 
law for the crime mentioned in the ſaid eri- 
minal letters, and that under the pains con- 
tained in the acts of parliament; and that 
you come and find the ſaid caution and ſure- 
ty acted in manner foreſaid, within 
days next after this charge, under the paia 

of 
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of rebellion, and putting of you to the horn, 
with certification, conform to the Principal 
letters, dated and figneted the day of 
— ; of the which principal eriminal let- 
ters, with a lift of the aſſizers names and de- 
Hgnations that are to paſs upon your aſſize, 
and liſt of the witneſſes names and deſigna- 
tions that are to be adduced againſt you, I 
Herewith give you a juſt and exact copy, 
upon this day of ——, and —— year, 
before theſe witneſſes, —— and . | 


Ex deli Jerations Dominorum Conmiſſonario- 


run . 


e e the eue if bee 
UPON the — day of —, — years, 


by virtue of criminal letters; dated and fig- 
neted , raiſed at the inſtance of ——, 


his Majeſty's advocate, for his Majeſty's in- 


tereſt, againſt ——, I ——, meſſenger at 
arms, paſſed, and in his Majeſty's name and 


authority, 
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authority, lawfully commanded and charged: 
his to compear, and to come and find ſuf-- 

ficient caution and ſurety, acted in the books 

of adjournal, that he ſhall eompear before 

the Lords Juſtice-General, Juſtice-Clerk, 
and Commiſſioners of Juſticiary, within the. 
tolbooth or criminal court-houſe of Edin- 
burgh, the — day of —— next to come, 
in the hour of cauſe, there to underly the 
law for the. crime within mentioned ; and. 
that he come and find the faid caution and 
ſurety acted in manner foreſaid, within the 
ſpace, under the pains, and made certifica- 
tion as is within expreſſed. This I did, af- 
ter the form and tenor of the ſaid criminal 
letters in all points, by delivering to the 
ſaid — a full double of the ſaid letters, 
with a liſt of the affizers names and deſig- 
nations that are to paſs upon his aſſize, and 
a liſt of the witneſſes names and deſignations 
that are to be adduced againſt him, with a 
ſhort copy of charge ſubjoined thereto, ſub- 
ſcribed by me, perſonally apprehended ; 
which i. copy did bear the date hereof, con. 
tained 
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tained the date and figneting of ſaid letters, 
with the witneſſes names and defignatians 
| following, preſent thereat, and hereto ſub- 
| ſeribing, viz.— and . | 


Execution againſt the Panel, if nat Sorſene. 
Ally apprehended.) © 1 


* 


UPON the — day of — years, by 
virtue of criminal letters, dated and ſignet- 
ed , raiſed at the inſtanee of —; his 
Majeſty's advocate, for his Majeſty's. inter- 
eſt, againſt , I ——, meſlenger at arms, 
paſſed, and in his Majeſty's name and au- 
thority, lawfully commanded and charged 
—— to compear, and to come and find ſut- 
ficient caution and ſurety acted in the books 
of adjournal, that he fhall compear before 
the Lords Juſtice-General, -Juſtice-Clerk, - 
and Commiſſioners of Juſſiciary, within the 
talbooth or criminal court-houſe of Edin- 
burgh, the —— day of —— next to come, 
in the hour of cauſe, there to underly the 
law for the crime within mentioned ; and 

| > that 
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that within the ſpace, under the pains, and 
with certification as is within expreſſed. 
This I did, by leaving a full double of the 
ſaid letters, with a lift of the aſſizers names 


and deſignations that are to paſs upon his 
aſſize, and a lift of the witneſſes names and 


deſignations that are to be adduced apainft 
him, with a copy of charge ſubjoined there- 
to, ſubſcribed by me, for the ſaid , 
within his dwelling-howſe in — =, with 
his wife, ſon, daughter, or ſervant, to be gi- 
ven to him, becauſe I could not apprehentt 
himſelf perſonally ; or I aflixed and left in 
the lock-hole of the moſt patent door of his 
dwelling-houſe in —— 


, after giving ſix au- 
ible knocks thereon, as uſe is, becauſe T 
could neither get acceſs into his ſaid dwell- 


ing-houſe, nor apprehend him perſonally. 


And ſicklike, upon the ——-day of ——, 
and year foreſaid, J paſſed to the markt- 
croſs of , head-burgh of the ſherifidom 

thereof, within which ſheriffdom the ſaid 
—— lives and reſides, and his lands ly; 
and thereat, after crying three ſeveral oyeſ- 
R ics, 
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ſes, open proclamation and public reading 
of the within written criminal letters, I, in 
name and authority foreſaid, commanded 
and charged the ſaid to compear be- 
fore the ſaid Lords, day and place within 
contained, and that within the ſpace, under 
the pains, and made certification as is with- 
in expreſſed. This I did, by aftixing and 
leaving a full double of the ſaid letters, with 
-A liſt of the aſſizers names and deſignations 
that are to paſs upon his aſſize, and a liſt of 
the witneſſes names and deſignations that 
are to be adduced againſt him, with a copy 
of charge ſubjoined thereto, ſubſcribed by 
me, and bearing this date; containing alſo 
the date and figneting of ſaid letters, with 
the names and deſignations of the witneſſes 

ſubſcribing, at and upon the ſaid market- 
croſs of „for the ſaid , becauſe [ 
Could not get him perſonally apprehended, 


** 
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Copy to be given by the Meſſenger to each 
of the Witneſſes, contained in the Lift 


given to the Criminal. 


I ——, meſſenger at arms, by virtue of” 
criminal letters raiſed at the inſtance of 
——, his Majeſty's advocate, for his Maje- 
ſty's intereſt, againſt ——, in his Majeſty's 
name and authority, ſummon, warn, and 
charge you -—— to compear before the 
Lords Juſtice-General, Juſtice- Clerk, and 
Commiſſioners of Juſticiary, within the tol- 
booth or criminal court-houſe of Edinburgh, 
the day of next to come, in the 
hour of cauſe, to bear leill and ſoothfaft wit- 
neſſing, in fo far as you know, or ſhall be 
aſked at you, anent the ſaid his guilti- 
neſs of the crime libelled againſt him, un- 
der the pain of 100 merks. This I give you 
upon this day of — years, before 
theſe witneſſes, and 


Ex deliberatione Dominorum Cammiſſianario- 
rum Fuſticiarii. 
R 2 Execution 


£96 Execution of.” 


Execution given by the Meſſenger” on ſuns 


monimg the Witneſſes. 


. 


UPON the day of years, I 
, meſtenger at arms, paſſed at command 
of criminal letters raiſed at the inſtance of 
, his Majeſty's advocate, for his Maje- 
ſty's intereſt, againſt , and by virtue 
thereof, in his Majeſty's name and autho- 
rity, lawfully fummoned, warhed, and char- 
ged 


0 


and „ to 
compear before the Lords Juſtice-General, 
Juſtice-Clerk, and Commiſſioners of Juſti- 
ciary, within the tolbooth or- criminal court- 
houſe of Edinburgh, the | day of 
next to come, in the hour of cauſe, to bear 
teill and ſoothfaft witneſſing, in ſo far as 
they know, or ſhall be aſked at them, a- 
nent the ſaid his guiltineſs of the crime 
Hbelled, each one of the ſaid perſons under 
the pain of rco merks. This I did, con- 
form to the ſaid criminal letters in all points, 
| which 


OO ——_— — 
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which are dated and ſigneted at Edinburgh, 
the day of ——, by delivering to each 
of the ſaid —— and —, a copy of charge, 
ſubſcribed by me, perſonally apprehended, 
and by leaving for the ſaid and —— a 
copy of citation, ſubſcribed by me, within 
each of their dwelling-houſes in ——, with 
their wives or ſervants, to. be given to each { 
of them, becauſe I could not get them per- | 
fonally apprehended. All which copies did 4 
bear the date hereof, with the witneſſes 
names and deſignations following, preſent 
thereat, and hereto unn. v. — 
and — 


Form of the Copy given to each of the Afſe- 
Seri, contained in the Lift given to the 
Criminal. 


I , meſſenger at arms, fummon you 
—— to compear before the Lords Juſtice- 


General, Juſtice-Clerk, and Commiſſioners 
of Juiticsary, within the tolbooth or crimi- 
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nal court-houſe of Edinburgh, the 
of 
to paſs upon the aſſize of „priſoner in 
the tolbooth of Edinburgh, under the pain 
of 100 merks. This I give you upon the 
day of years. 


day 
next to come, in the hour of cauſe, 


Execution of ditto, See the preceding form, 
F | 
Form of executing Letters of Exculpati on, 
| for citing Witneſſes in the Pannel's Be- 
half. 


A DOUBLE of the lift of witneſſes cited 
for the pannel muſt be given to the advo- 


cate, or private party, or both, (Vid. Cha. 


II. part. 2. ſeſſ. 3. cap. 16.) in caſe they have 
any thing to object againſt them; and an 
execution of delivery is given by the meſ- 
ſenger for the pannel's ſafety. If this be 
forgot, it will invalidate his exculpation, 
and hinder him the benefit thereof; the 
form of which execution follows: | 


Execution 


ol 
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Execution upon Delivery of the Lift of the 
Pannel's Witneſſes, to the Advocate, or 
private Party, or both. 


UPON the . day of years, I 
, meſſenger at arms, by virtue of letters 
of exculpation, raiſed at the inſtance of 
, Priſoner in the tolbooth of Edinburgh, 


againft witneſſes, for the alleviation of the 


crime alledged againſt him, and proving his 
innocence thereanent, in the terms of the 
act of parliament, gave in a liſt of witneſſes 
names and deſignations, ſubſcribed by the 
ſaid , and to be adduced by him in the 


ſaid cauſe, to , his Majeſty's advocate, 


and 


, private party concerned, to object 
againſt them as they ſhould ſee cauſe. This 
I did, after the form and tenor of the ſaid 
letters in all points, by delivering to the 
laid | 
private party concerned, a liſt of the names 
and 


„his Majeſty's advocate, and —— 


Execution 


and deſignations of the ſaid witneſſes to be 
adduced for the ſaid , both perſonally 
apprehended. 'This I did before theſe wit- 
neſſes, ou. 


Form of executing Criminal Eetters againſt 
Perſons for baulable Crimes. 


THESE letters are executed upon fix 
days charge to find caution, if on this ſide 
of the water of Tay; if on the other fide of 
the water of Tay, they are executed on fif- 
teen days charge; if on the other ſide of 
Pentland Frith, they are executed on forty 
days charge; if the perſons, or n- of them, 
are out of the kingdom, the bill and letters 
muſt contain a warrant for citiag them at 
the market-croſs of i.dinburgh, p er and 
ſhore of Leith, on ſixty d ys charge. After 
the meſſenger gets the letters to execute 


aàgainſt the criminals, he muſt double the 


fame verbatim, and thereafter ſay, © Follows 


* the lil of ers names and deſignations 
« that 
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« that are to paſs upon your aſſize.” Then 


inſert the aſſizers names and deſignations, 
and the Lords names ſigning the aflize ; and 
thereafter ſay, * Follows the liſt of the wit- 
* neſſes names and defignations that are to 
be adduced: againft you.“ Then inſert 
the witneſſes names and deſignations, with 
the perfons names figning the liſt. And 
then the meſſenger muſt write a ſhort COPY, 
by way. of charge, which he fubjoins to the 
foot of all, to be given to-the criminal. 

Ik any writs are libelled on, doubles are 
either made out, and given to the criminals, 
or the writs are Hbelled on as lying in ths 
clerk's hands, that they may ſee the ſame. 


Copy off Charge given by the Meſſenger 10 
the Criminal. : 


I meſſenger, by virtue of criminal 
letters raiſed at the inftance of , with 
concourſe of his Majeſty's advocate; 
tor his Majeſty's intereſt, againſt and 
athers, in his. Majefty's name and authority, 

command 
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command and charge you the faid to 


compear, and to come and find ſuſficient 
caution and ſurety ated in the books of 
ad journal, that you ſhall compear before the 
Lords Juſtice-General, Juſtice-Glerk, and 
Commiſſioners of Jufliciary, within the tol- 
booth, or criminal court-houſe of Edin- 
burgh, the day of —— next to come, 
in the hour of cauſe, there to. underly the 
law for the crimes mentioned in the ſaid 
criminal letters, and that under the pains 
contained in the acts of Parliament; and 
that you come and find the ſaid caution 


and ſurety acted in manner foreſaid, with- 


in — days next after this my charge, un- 
der the pain of rebellion, and putting of 
you to the horn with certification conform 
to the principal letters, which are dated and 
ſigneted at Edinburgh, the day of ——; 
of the which principal letters, with a liſt 
of the aſſizers names and deſignations that 
are to paſs upon your aſſize, and a liſt of 
the witnefles names and deſignations that 
are ta be adduced againſt you, I herewith 
giva 
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give you a juſt and exact copy, upon this 
— day of years, before theſe wit- 
neſſes and 
Ex deliberatione Dominorum Commmiſſona- 
riorum Fuſticiurii. | 


The meſſenger muſt obſerve, that before 
he ſerves the criminals with a copy of the 
letters, there muſt be — free days allow- 
ed them, as before, from the day of citation 
to the day of compearance. For thoſe of the 
criminals whom the executor cannot get 
perſonally, he leaves a full double of the 
ſetters, with liſts of the aſſizers and witneſ- 
ſes names and deſignations, and a ſhort co- 
py, by way of charge, ſubſcribed by him, 
at their reſpective dwelling: places, and im- 
mediately thereafter goes to the market- 
croſs of the head-burgh of the ſhire or 


ſtewartry within which the criminals live 


and reſide, and there leaves another full 
donble, with a ſhort copy, by way of charge, 
ſubſcribed by him, at and upon the ſaid 

market ' 
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market - croſs, becauſe of their not being per. 
ſanally apprehended. | 


Execution againſt ſome of the Criminals, 
perſonally apprehended.” 


UPON the —— day of years, by 
virtue of criminal letters, raiſed at the in- 
Nance of -——, with concourſe of —— his 
Majeſty's advocate, for his Majeſty's inte- 
zeſt, againſt and ——, I—— meſſen- 
ger at arms, paſſed, and in his Majeſty's 
name and authority, lawfully commanded 
end charged and —— to compear, 
and come and find ſufficient caution and 
ſurety acted in the books of adjournal, that 
they ſhall compear before the Lords Juſtice- 
General, Juſtice-Clerk, and Commiſſioners 
of Juſticiary, within the tolbooth, or crimi- 
nal court-houſe of Edinburgh, the — day 
of —— next to come, in the hour of cauſe, 
there to underly the law fer the crimes 
-withinmentioned, and that within the ſpace, 


under 
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under the pains, and made certification as 
is within expreſſed. This I did, after the 
form and tenor af the ſaid criminal letters, 
in all points, which are dated and figneted 
at Edinburgh, the — day of ——, by de- 
livering to the ſaid —— and ——, each of 
them, a full double of the ſaid letters, with 
a liſt of the aſſizers names and deſignations 
that are to paſs upon their aſſize, and a lift 
of the witneſſes names and deſignations that 
are to be adduced againſt them, with a co- 
py of charge ſubjoined thereto, ſubſcribed 
by me, both * petſonally apprehended at 
. upon the ſaid —— day of years; 
which copies did bear the date hereof, 
with the witneſſes names and deſignations 
following, preſent thereat, and hereto ſub- 
{cribing, viz. and 
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Follows the Form of the Execution againſt 
the reſt of” the Criminals who are not 


got perſonally. 


UPON the and —— days of 
Fears, by virtue of criminal letters, raiſed at 
the inſtance of , with concourſe of ——, 
his Majeſty's advoeate, for his Majeſty's in- 
tereſt, againſt and ; I ——, meſ- 
Jenger at arms, paſſed, and in his Majeſty's 
name and authority, commanded and char- 
ged - and to compear, and to come 
and find ſufficient caution and ſurety, acted in 
the books of adjournal, that they ſhall com- N 
pear before the Lords Juſtice General, Juſtice 
Clerk, and Commiſſioners of Juſticiary, with- 
in the tolbooth, or criminal court- houſe of E- 
dinburgh, the —-- day of —-- next to come, 
in the hour of cauſe, there to underly the 
Jaw for the crimes within mentioned, and 
that within the ſpace, under the pains, and 
made certification as is within expreſſed. 

a | Thie 


>d, 
116 
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This I aid, after the form and tenor of the 
ſaid criminal letters in all points, which are 


dated and figneted at Edinburgh, the —--- 
dag of 


, by leaving a full double of the 
ſaid letters, with a lift of the aſſizers names 


and deſignations that are to pafs upon their 


aſſize, and a liſt of the witneſſes names that 


' 


\ to be adduced againſt them, with a copy 


me, upon the faid —— day of , for the 
faid . and ——, with their wives, 


ſons, daughters, or ſervants, within their re- 


ſpective dwelling-houles in 


, to be 91 
ven to them reſpectively, becauſe I could not 


get them perſonally ; or, I affixed and left 


in the Iock-hole of the moſt patent doors of 
their reſpective dwelling-houſes, after ſix. 
audible knocks given by me thereupon, as 
uſe is, becauſe I could not get them perſon- 


ally apprehended, nor get acceſs into the 


lad houſes, And ficklike, upon the —— 
day of 
the market-croſs of 


, head-burgh of the 
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charge ſubjoined thereto, ſubſcribed by 


, and year foreſzid, I paſſed to 
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ſheriffdom thereof, within which ſheriſſdom 
the — and dwell and reſide, 
and their lands ly; and thereat, after crying 
three ſeveral oyeſſes, open proclamation, and 
public reading of the within written crimi- 
nal letters, I, in name and authority fore- 
ſaid, commanded and charged the ſaid —— 
and to come and find ſufficient caution 
and ſurety acted in the books of adjournal, 
that they ſhall compear before the faid Lords, 
day and place within contained, and that 
within the ſpace; under the pains, and made 
certification as is within expreſſed This I 
did, by afſixing and leaving a full double of 
the ſaid letters, with a liſt of the aſſizers 
names and deſignations that are to paſs up- 
on their aſſize, and a lift of the witneſſes 
names and deſignations that are to be ad- 
duced againft them, and a copy of charge 
ſubjoined thereto, ſubſcribed by me, at and 
upon the ſaid market-croſs of ——, for the 
ſaid 4 and , becauſe I could 
not get them perſonally apprehended ; all 


which copies did bear the dates hereof re- 
ſpectiwely, 
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ſpectively, with the witneſſes names and de- 
fgnations following, preſent thereat, and 
hereto ſubſcribing, viz. and 


The criminal letters, with the executions 
againſt parties, witneſſes and aſſizers, muſt 
be given in the Saturday before the day of 
compearance, to the clerk of court, that the 
pannels procurator may ſee the ſame, and f 
propone objections, if they any have, againſt 
them. 


Form of” executing Letters of R elaxation, © 


PERSONS being charged, by virtue of 
criminal Tetters, as before, to find caution 


added in the books of adjournal, for their 


compearance, will, if they fail, be denoun- 
ced and regiſtrated at the horn & and a 
caption taken out againſt them for not find- 
ing caution in the terms of the citation ; 


83 which 


9 


dee the form of denunciation on a horning, p. 161, 273. 
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which caption paſſes upon a bill, upon pro- 
duction of the criminal letters, with the exe- 
cutions, all regiſtrated and expede, ſigned 
and ſigneted as before directed, to macers, 

meſſengers at arms, &c, 

If any of the criminals ſhall ſuffer them- 
ſelves to be impriſoned for not finding cau- 
tion, or keep themſelves out of the way till 
the day of eompearance, there is an abſolute 
neceſſity for their being relaxed from the 
horn before they can have perſonam ſtandi 
in judicio ad hunc effeftum allenarly ; they 
cannot compear before the Lords till they 
be relaxed, and the diet continued for that 


end. 


This is done, by giving in a petition to 
the Lords, craving to be relaxed, upon find- 
ing caution ; upon which the Lords grant 
warrant for letters of relaxation, which are 
expede, figned and figneted as aforeſaid, di- 
rected to macers, meſlengers at arms, &c. 
who, after uſing the ſolemnities thereby re- 
quired, at the market-crois of Edinburgh, 
| where 


18 
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where the denunciation was executed, re- 
turn the ſame with an execution thereon, 
in theſe terms, or conform to the will of the 
letters. 


Execution of Letters of Relaxation, 


UPON the —— day of , by virtue 
letters of relaxation, dated and fignet- 
ed - , Taiſed at the inſtance of 5 
I ——, meſſenger at arms, paſſed to the 
market-croſs of Edinburgh, and there- 
at, after crying three ſeveral oyeſſes, open 
proclamation and public reading of the ſaid 
letters of relaxation, in his Majeſty's name 
and authority, duly and orderly relaxed the 
ſaid and from the proceſs of de- 
nunciation therein mentioned led againſt 


them, reſtored them to his Majeſty's peace 
again, and delivered to each of them, or to 
— in their names, the wand thereot, ad 


bunc effect un ailenarly, that they may have 
perfonam jland, in judicio, ior proponing iuch 
defcnces 
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defences as they ſhall think fit againſt the 
libel mentioned in ſaid letters. This I did, 
after the form. and tenor thereof in all 
points, before theſe witneſſes, —— and 


—. 


And theſe letters muſt be regiſtrated in 
the books of adjournal, within fifteen days 
after execution; after the criminals are re- 
laxed, a bond of caution is written out for 
their compearance, and ſo the trial may pro- 
ceed. If after the commencement of the 


trial, any of the criminals that are under 


caution, do not appear when called, they 
are declared fugitives, and their cautioner 
outlawed, and ſo ſentence of fugitation 
is accordingly pronounced againſt them; 
and if, betwixt and the day to which the 
court is adjourned, they do not apply by 
petition to have the ſentence of fugitation 
taken off, upon finding caution, there 1s an 
act of ad journal extracted upon the libel 
and ſentence of fugitation, upon which there 


is a bill made out by the clerk for letters of 
a | | denunciation 
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denunciation againſt the criminals, and paſt 
in common form; whereupon he expedes 
the letters of denunciation, ſigned by him, 
and ſigneted by the ſea} of Court, directed 
to macers, meſſengers at arms, &c. who, 
after uſing the ſolemnities thereby requir- 
ed, at the market-croſs of Edinburgh, re- 
turn the fame, with an execution thereon, 
in the following terms: 


crofs of E dinburgh. 


UPON the — day Of years, by 
virtue, and at command of letters of denun- 
ciation, raiſed at the inſtance of 
concourſe of ——, his Majeſty's advocate, 
for his Majeſty's intereſt, againſt and 
ws , meſſenger at arms, paſſed to 
the market-croſs of Edinburgh, head-burgh 
of the ſheriffdom thereof, and where the 
Juſtice-Court was holden and kept, and 
thereat, after crying three ſeveral oyeſ- 


ſes, 


Execution of Letters of Demunciation aw 
gainſt the Criminals, at the Market< } 


„with. 
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ſes, open proclamation and public reading 
of the ſaid letters of denunciation, in his 
Majeſty's name and authority, duly, law- 
fully, and orderly denounced the ſaid —— 
- and - his Majeſty's rebels, and 


| put them to the horn, by three ſeveral blaſts 


of a horn, as uſe is, and ordained all their 
movcable goods and gear to be eſcheat, and 
inbrought to his Majeſty's uſe, for their 
being outlaws, and fugitives from his Ma- 
jeſty's laws, for the crimes within mention- 
ed. This I did, after the form and tenor 
of the ſaid letters, in all points, which are 
dated and ſigneted at Edinburgh, the —— 
day of ——, before theſe witneſſes, — 
and 


Theſe letters, with the execution, muſt 
be regiſtrated in the books of adjourna), 
Within fifteen days. 

And if the pannels do not compear, and 


apply for relaxation in the form before no- 


ticed, there is a bill of caption made out up · 


on theſe regiſtrated letters, and execution 
| l 
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of denunciation, and paſſed in common 
form, upon which there are letters of cap- 
tion expede in the form before noticed. 

If the party fined or amerciated for any 
crime, do not inſtantly pay the ſame, or be 
carried to priſon, until payment thereof, the 
Lords of Juſticiary, upon acts of adjournal, 
will iſſue forth horning and caption, which 
may be executed in common form, for pay- 
ment thereof ; and denunciation at the mar- 


ket-croſs of Edinburgh, head-burgh of the 


ſhire within which the Court fits, will as ef- 
fectually make eſcheat fall, as if made at the 


head-burgh of the ſhire within which the 
parties dwell, 


_— 
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AbDprN DU M to the Forms of Exęculions on 
Civil Actions. 


Form of executi ng an Af and Warramt 
of the Lords of Council and Seffion fur 


Service. 


Copy of Service and Citation. 


BY virtue of an act and warrant ifſued 
by the Lords of Council and Seſſion, dated 
and ſigneted , proceeding upon the pe- 


tition and complaint given in and preſent- 
ed to the ſaid Lords for and in name of 
1 
arms, in his Majeſty's name and authority, 


—— againſt meſſenger at 


and in name and authority of ſaid Lords, 


hereby ſerve you the ſaid , With a full 
double 


8, 
l 
le 
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double of ſaid petition and complaint, and 
deliverance thereon, and lawtully ſum- 


mon, warn, and charge you to give in 
anſwers to the ſaid petition and complaint 
days next, after ſervice, with 


within 
certification. This I do upon the —— day 


of years, before theſe witnelies —— 
and a | 
Execution thereon. 

UPON the day of years, by 


virtue of an act and warrant, iſſued by 


the Lords of Council and Seffion, dated 
, proceeding upon the petition and 


complaint given in and preſented to the 
faid Lords for and in name of 
againſt and 1 
at arms, paſſed, and in his Majeſty's name 
and authority, and in name and autho- 
rity of the Lords, lawfully ſerved the 
faid petition and complaint upon each of 
the ſaid and „the perſons ccm- 
plained upon, and ſummoned, warned, and 

* charged 


meſſenger 
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charged them to give in their anſwers there. 
to within days next after ſervice, with 
certification conform to the tenor of ſaid 
act and warrant in all points; a full 
and exact double of ſaid petition and 
complaint, and deliverance thereon, with a 
copy of ſervice and citation to the effect 
foreſaid ſubjoined thereto, | delivered to the 
ſaid perſonally apprehended ;o and the 
Iike double and copy of ſervice and citation 
thereto ſubjoined I left for the ſaid 

within his dwelling-place in ——, with his 
ſervant, to be given to him, as I could not 
find him perſonally ; which copies of ſer— 
vice and citation were ſubſcribed by me, 


did bear the date hereof, and contained the 


date of the ſaid act and warrant, with 
the names and delignations ef —— and 
„ Who were witnefles preſent at the 


premiſſes, 


an Aſignation. 


FoRM of intimating an Aſſignation to one 
forth of Scotland, at the Market-creſs of 
Edinburgh, and the Pier and Shore of 
Leith, 4 | 


Copy of Intimation. 


BY virtue of letters of ſupplement, dated 
and figneted „ raiſed at the inſtance of 
A. 1 meſſenger at arms, in his Majeſty's 
name and authority, hereby make due and 
lawful intimati6n to you B. as being forth | 1 
of Scotland, of an aſſign ation made and | 
granted hy C. to the ſaid A. whereby he 
hat aſſigned to the ſaid A. the ſum of —, 
contained in a bond granted by you to the 
ſaid C. dated the —— day of ——, and 
payable againſt the term of —— then next, 
12 with 
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hands of 


with Sterling of liquidate penalty in 


_ 6aſe of failure, and the legal intereſt of the 


laid principal ſum from the date of the ſaid 
bond until the term of payment, and there. 


after during the not payment, with the laid 


dond itſelf, and all that has followed or is 
competent to follow thereon ; and 1 proteſt, 
that, by this intimation, you are duly cer- 
tiorated of the right of the ſaid A, to the 
{aid debt, and that you may not pretend ig- 
norance thereof, nor make payment of the 
ſums of money ſo aſſigned to any other per- 
ſon or perſons, but allenarly to the ſaid A. 
with certification, if you do in the contrary, 
that you ſhall not oply be liable to him in 


repetition, but allo in damages and expen- 
ces; and thereupon, and upon all and ſun- 


dry the premiſles, I take inſtruments in the 


, notary-public, before and in 
and 


preſence of , witneſſes ſpe- 


= 


cially called and required to the premiites. 
yeark, 


This 1 do upon the day ot 


Execution 
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Execution thereon. * 


UPON the 
virtue of letters of ſupplement, dated and 


day of 


ſigneted „raiſed at the inſtance of A. 
againſt B. I , meflenger at arms, paſſ- 


ed, with the notary- public and witneſſes 
aſter named, to the market-croſs of Edin- 
burgh, and the pier and ſhore of Leith, re- 


ſpectively and ſucceſſively after other, and 


at each of the ſaid three places, after crying 
three ſeveral oyeſſes, open proclamation and 
public reading of ſaid letters, and having 
and holding in my hands the bond and 
afignation thereof after mentioned, in 
his Majeſty's name and authority, I made 
due and lawful intimation to the ſaid B. as 


being forth of Scotland, of an aſſignation 


made and granted by C. to the ſaid A. 
whereby he hath affigned and made over 
to the ſaid A. the ſum of Sterling mo- 
ney, contained in a bond granted by the laid 


＋ 3 B. 


years, by 
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B. to C. dated the day of ——, pay. 
able againſt the term of then next, 
with the ſum of Sterling of liquidate 
penalty in caſe of failure, together with the 
legal intereſt of.the ſaid principal ſum from 
the date: of the ſaid bond until the term of 
payment, and thereaſter during the not pay- 
ment, with the ſaid bond itſelf, and all that 
had followed, or was competent to follow 
thereon ; and [I proteſted, that, by this in- 
timation, he the ſaid B. was duly certiora- 
ted of the ſaid A. his right to the ſaid debt, 
and that he ſhould not pretend. ignorance 
thereof, nor make payment of the ſums of 
money ſo ailigned to any other perſon or 
perſons, but to the ſaid A. allenarly, with 
certification if he did in the contrary, that 
he ſhould not only be liable to him in repe- 


tition, but alſo in damages and expences. 
This I did, after the form and tenor of ſaid 
letters in all points ; a full double whereof 
to the will, and a juſt copy of intima- 
tion, to the effect foreſaid, 1 affixed and left 
for the ſaid B. at and upon each one of the 


ſaĩd market-croſs of Edinburgh, pier and 
ſhore 
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ſhore of Leith, reſpectively, after uſing the 
ſolemnities aforeſaid; and the ſaid copies of 
intimation were ſubſcribed by the ſaid no- 
tary- public and me, did bear the date here- 
of, contained the date and ſigneting of ſaid 
letters, and the names and deſignations of 
the witneſſes after mentioned. And there- 
upon, and upon all and ſundry the premiſſes 
at each of the ſaid three places, I, as procu- 
rator for the ſaid A. aſked and took in- 
ſtruments in the hands of , notary- 
public ſubſcribing. All theſe things were 
fo done as aforeſaid, before and in pre- 
ſence of 
called and required to the premiſſes. 


and ——, witneſſes ſpecially 


N. B. The laſt two forms, with other three 
under the article of Arreſtments, are not 
in the old edition of the Office of a Meſ- 
ſenger, printed in 1753. See allo Form 
of looſing Arreſtments, page 89, &c. of 
a- this book. 


ft 
ne It now remains to conclude this work 
ad with forms of executing poindings and 


e warrants 


% 
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warrants of incarceration; and here the 
author has òmitted about 110 differ 
ent articles in the ſaid old edition, 
conſiſting of about 79 pages of print. 
Almoſt all the articles omitted, or at 
leaſt the greateſt part of them, conſiſt of 
extracts from ſtatutes, and deciſions of 
the Court of Seſſion, concerning magi- 


ſtrates of burghs their either refuſing to 


admit priſoners when offered to be incar- 
cerated in their jails, or ſuffering them to 
eſcape after being incarcerated. It is 
evident to a diſcerning reader, that meſ- 
ſengers reap little or no inſtruction from 
fuch matter in the execution of their 
duty qua meſſengers. One ſingle obſer- 
vation may ſuperſede the whole upon 
that ſubject, viz. That if magiſtrates of 
burghs do ſuffer priſoners to eſcape out 
of jail, when incarcerated in virtue of 2 
legal warrant, or refuſe to admit them 


into their warding places, they and tlicir 
ſucceſſors in office, with the commnnity 
of the burgh, will be liable in damages. 

It 


225 


0 It would be ridiculous to quote deciſions 
5 upon this point ; a remarkable deciſion, 
, in the courſe of the laſt twelve months, 
I | viz, Mrs Johnſtone againſt the magi- 
U ſtrates of Annandale, is a ſevere, though 
f juſt animadverſion upon the neglect of 
F magiſtrates relative to this important 


affair, 
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ForM of executing Warrants of Incarceras 
tion . 


THERE are four things proper to be 
pointed out in the form ot executing war- 
rants of incarceration, Imo, To conſider the 
perſons who ean apprehend and incarcerate 
debitors, or others, and the warrants by 
which they are apprehended and incarce- 
rated. 

2do, The perſons who may be apprehend- 
ed and incarcerated, and who not, either 
by reaſon of a temporal, or laſting, impe- 
diment or ſtop. 

3tio, The time and places where perſons 
may or may not be apprehended and incar- 
cerated ; and, 

4to, The legal way of * and 


incar cer ting debitors; and, 
Imo, Letters of caption are directed to, 


and 
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and executed by meſſengers at arms, and 
can only be executed by them. 

2do, All manner of perions may be ap- 
prehended and incarcerate by captions, or 
other legal diligences, except ſuch as are 
exeemed, either perpetually, ratione digni- 
tatis, ſuch as peers and peereſſes, by their 


privilege of peerage ; or temporally, ratione 


ſtatus & conditionis, as wives, flante matri- 


nonio, even for their own debts, contracted 
prior thereto, or minors, under pupillarity, 
at 41. Parl. 1696, or members of Parlia- 
ment, or perſons having ſuſpenſions paſt 
and expede the King's ſignet, or paſt bills 
of ſuſpenſion, or fiſts of execution, after 
lawful intimation thereof; fo that a fiſt 
muſt ſtop the execution, and liberate the 
debtor, whenever produced, at any time 
before he be apprehended, or at the time 
he is actually apprehended but it has been 
repeatedly found, that after a perſon has 
been legally apprehended, and in the cuſ- 
tody of a meſſenger at arms, unleſs he have 
4 
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a ſiſt ready, nothing leſs than a bill of ſuf. 
penſion and liberation can ſet him at liber- 
ty, becauſe he is then virtually in priſon. 

As to the time and place of apprehend. 

ing and incarcerating perſons, IO, None 
can be apprehended or incarcerated upon 
the Lord's-day, or days appointed by church 
and ſtate for humiliation and thankſgiving, 
but muſt be apprehended and incarcerated, 
upon lawful days, though it may be done 
after ſun-ſet, and under cloud of night, 
Dirleton's Doubts, and Stewart's Anſwers, 
zerbo captione. 
A warrant for incarcerating a debtor, 
as in meditatione fuge, may be put in exe- 
eution on a Sunday. Gavin Kempt againſt 
his creditors, Jan. 16. 1786. Faculty's De- 
ciſions, No. 240. 

Perſons may be apprehended in all places, 
except ſanctuaries, and privileged places, 
ſuch as the Abbey of Holy-rood-houſe ; 
yet though the Abbey be a ſanctuary for 
debtors, if a man be decerned for exhibi- 


tion of papers, he has no privilege, but the 
5 bailie 


* 
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bailie of the Abbey may expel him till he 
obey the will of the charge, and produce 
the papers. SFountainhall, 2d December 
1709, Roſs contra Turner. 

The concurrence of the bailie of the 
Abbey of Holyroodhouſe has been thought 
neceſſary to the apprehending of a priſoner 
within its precinas ; and, in order to ob- 
tain the privilege of the ſanctuary, the par- 
ty claiming the ſaid privilege muſt be book 
ed in the Abbey court books, and have a 
certificate thereof. January 15th, 1779, 
Grant againſt Donaldſon and Cuming. Fa- 
culty Deciſions, No. 55 &. | 

A warrant for incarcerating a debtor, as 
in meditatione fuge, may be executed with- 
in the limits of the ſanctuary. Park and 
Brown againſt John Bennet, Feb. 10. 1787. 

For the legal form of apprehending, ſee 
page 6th of the introduction to this book. 

Meſſengers may alſo, conform to the di- 
rections in the caption, charge all magiſt- 
U rates 


#* Ditto, No. 311. 
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rates and ſheriſſs, &c, reſpectively to exe- 
cute the ſame. 

In a complaint againſt a meſſenger for 
neglecting or delaying to put a caption in 
execution, the Court of Seflion found him 
liable for the debt. 3d Dec. 1756, Atkin- 
fon contra Even M*Pherſon. Lord Kaimes's 
Deciſions. 

A meſſenger's cautioner was found liable 
for the hurt done by the meſſenger to the 
perſon againſt whom he executed diligence. 
5th January 1759. dem. 

This great judge makes the following re- 
mark upon this deciſion : 

It appeared to me, that the judges, in- 
tent to puniſh oppreſſion, and to give ſa- 
e tisfaction to a man greatly injured, were 
« here inadvertently carried beyond the 
« bounds of law, and were rendered deaf, 
„ the plurality I mean, to the following 
* conſiderations urged for the cautioners,” 
viz. of the meſſenger. He then goes on to 
ſhow, that, although meſſengers find cau- 
tion to execute faithfully what is com- 

5 mitted 
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« mitted to their charge ; yet it is not the 
practice, nor is it juſt, to oblige any man, 
public or private, to find caution not to 
« oppreſs or hurt others. A man who has 
« a tendency to do miſchief, ſhown by one 
« or more ouvert acts, may be put under 
« caution not to commit ſuch wrongs in 
« time coming. But to oblige an innocent 
« perſon to find caution to abſtain from 
« doing miſchief of any kind, is hard and 
« unjuſt. It is puniſhing a man who has 
done no fault.” -A ſentiment worthy of 
that great man. 

A meſlenger having refuſed to ſhow the 
caption, or other warrant, to a magiſtrate, 
at committing the priſoner, the Lords, in a 
ſubſidiary action for the debt, aſſoilzied the 
magiſtrates, though they had accepted the 
priſoner, and kept him ſome weeks. Foun- 
tainhall, 28th February 1685, — con- 
tra Manſon. 

A magiſtrate, who is lawfully and regu- 
larly charged by a meſſenger to concur, 
and, nevertheleſs, refuſes to aflift him, or to 


U 2 receive, 
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receive the debtor into priſon after he is 
feized, is liable ſubſediaric for the debt in 
the caption; and if there be more than 
one magiſtrate, they are liable conjunctly 

and ſeverally. If the magiſtrates be not 
themſelves ſolvent, the burden of paying 
the debt falls on the community. Erſkine's 
Inſlitutes, ö. 4. ſect. 13. 

In an action againſt magiſtrates, for re- 
fuſing to obey a charge given them to ap- 
prehend a rebel, the Lords aſſoilzed, be- 
cauſe there was no execution of the charge 
given by the meſſenger, though there was 
produced in proceſs a notorial inſtrument, 
bearing the fact, and alſo the letters of cap- 
tion, with a note under the meſſenger's 
Band, bearing that the charge was given as 
narrated in the inſtrument; and the pur- 
ſuer offered further to adminiculate all by 
the inſtrumentary witneſſes. Forbes“ Ms. 
25th Fune 1714, Hafwelt contra Magiſt- 
rates of Fedburgh. 

Perſons may be lawfully incarcerated at 
any time of the day, or of the night, in the 
priſons 
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priſons of burghs- royal, becauſe every one 
of thoſe burghs are bound to have ſufficient 


priſons. Sf. lib. 4. ſec. 10, 


The method of incarceration is, that the 
meſſenger or the judge, having the priſoner 


in their cuſtody, carry him to a ſufficient 


tolbooth, or other warding- place, within any 
burgh, and there book and enter him in the 
tolbooth books, and pay booking-money 
for him, conform to the cuſtom of the place, 
and leave with the keeper of the priſon the 
principal copy of the letters of caption, or 

a charge in virtue thereof to detain the pri- 
ſoner. 

When creditors raiſe caption acaintt their 
debtors, who ſometimes are not able to an- 
ſwer their demands by payment of the.debt, 
they do not always go to the rigour of ſe- 


verity, by incarcerating their perſons, but 


ſometimes allow them ſome time to raiſe 


the money, upon their procuring ſome friend 
to engage for them, in a bond of preſenta- 
tion, either to preſent their perſons, or to 
pay their debt againſt the prefixed time; a 
form of which bond follows: 


U3 Bond ; 
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+ 


Bond of Preſentation. 


KNOW all men, by thefe preſents, me 
—, Whereas I am preſently apprehended 


by , meſſenger at arms, by virtue of let- 
ters of caption obtained againſt me, at the 
inſtance of , for not payment making 
to him of the ſum of of principal. 
Here narrate the debt, and grounds 
thereof, as in the letters.] And now, ſee— 
ing the ſaid , meſſenger at arms, with 
conſent of his employer, is content to 
delay putting of the ſaid letters of caption 
to further execution, during the ſpace after 


mentioned, upon my granting of theſe pre- 
Tents, and finding caution to the effect after 


mentioned: Therefore, wit ye me the ſaid. 


, as principal, and with and for me 


, as cautioner, ſurety, and full debtor, 


to be bound and obliged, likeas we, by theſe 
preſents, bind and oblige us, conjunctly and 
ſeverally, and our heirs, executors, and ſuc- 


ceſſors, 
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ceſſors, either to preſent me the ſaid —— 
priſoner, to the ſaid , meſſenger at arms, 
or any other meſſenger, having the ſaid let- 
ters of caption, and that within the dwell- 
ing-houſe of „within the burgh of —--, 
upon the day of next, betwixt 
the hours of and , upon the town 
clock of the faid burgh, the afternoon of the 
ſaid day, and that without any expede ſuſ- 
penſion, paſt bill, fiſt of execution, protec- 
tion, or any other dilator, ſtop,, or impedi- 
ment whatſoever, that may any ways ſtop, 
hinder, or impede the faid letters of cap- 


tion from being put to further execution, 
by incarceration -or otherways, at the 
time above mentioned ; or in cafe we ſhall 
happen to fail, in all or any part of the pre- 
miſſes, then, and in that-caſe, we the faid 
— 4 by theſe preſents, bind and 
oblige us, conjunctly and ſeverally, our heirs, 
5 executors, and ſucceſſors whatſoever, to con- 
tent and pay to the ſaid , his heirs, ex- 
ecutors, or aſſignees, the foreſaid fum of 
— [here narrate the ſums, and may accu- 
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and to that effect we conſtitute 
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mulate them] and that betwixt and the term 


of 


next to come, with the ſum of —— 


money foreſaid of liquidate expences, in caſe 
of failure, together alſo with the annualrent 


of the ſaid accumulated ſum, from the date 
of theſe preſents to the ſaid term: And we 


conſent to the regiſtration hereof in the 


books of Council and Seſſion, or others com- 


5 
petent, to have the ſtrength of a decreet in- 
terponed thereto, that letters of horning, on 
ſix days charge, and other execution neceſ- 


ſary, may paſs hereon, in form as effeirs; 
our 


procurators, &c. In witneſs whereof, theſe 
preſents, conſiſting of this and the preceding 


page of ſtamped paper, written by , arc 
ſubſcribed by us at , the day of 
-———— years, before theſe witneſſes, and 


——. 


N. B. The time of preſentation, and term 
of payment, ſhould be both the ſame. 


ForM 
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POINDING is a legal apprehending and 
ſale (by appretiation of a competent num- 
ber of habile ſworn perſons) -of a debtor's 
effects to a creditor, for payment of a liqui- 


date debt, which is executed by a meſſen- 
ger, or other proper officer. 


Poinding is either real or perſonal. 

Real poinding proceeds upon decreets of 
poinding the ground, founded on real rights 
affecting the ground. St. ö. 4. tit, 4. ect. 
26. 


Perſonal poinding proceeds upon decreets 
for perſonal debts, decerned to be paid by 
debtors, whereupon letters of poinding paſs 
of courſe for poinding the readieſt goods of 
the 


M 
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the debtor, wherever they can be found, to 
the avail of the debt. St. lib. 4. tit. 47. 
ſect. 26. | 


No poinding for perſonal debts can Fa 

uſed until a charge firſt be expired ; the 
poinding otherways uſed is null, and the 
poinders declared ſpuilziers, Act 4. Parl. 
1669. Stair, zoth June 1675, Lady Stanc- 
hill againſt Burd. 
But if the poinding be for a fine in a fact 
tried by an inqueſt, for which the party 
might be inſtantly put in ward after the 
ſentence, it was found, that it needed no pre- 
ceding charge of fifteen days, although in 
civil matters a charge on fifteen days is re- 
| quired. Durie, 24th November 1629, Dow- 
rie contra Brown. | 

All executors of poinding have allowed 
them twelve-pennies for each pound they 
poind for, in name of ſheriff-fee, for their 
wages and pains, from the perſon poinded, 


AQ 66. parl. 1503. 


ad, 
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addy, Moveables, ſuch as horſe, nolt, 
ſheep, corns, cattle, inſight pleniſhing, ' 
not heritable, are the ſubject of poinding, 
the property whereof is preſumed to be in 
the poſſeſſor; even growing corns found 
poindable, though they were alleged to be 
pars ſoli, and not poindable. Fountuinhall, 
15th yune 1709, Ballantine contra Watſons. 
6th Fuly 1727, Niven contra Grieve ; and 
therefore all the moveables in a debtor's 
poſſeſſion may be poinded for his debt, and 
neither his aſſertion nor his oath, that they 
belonged not to him, but to others, will ſtop 
the poindings. St. lib. 4. tit. 47. ſect. 26. 
in principio. 
Goods laid in pawn or pledge of money 
advanced, may be poinded by the creditor, 
upon diligence. led againſt his debtor in 
common form, or he may aſſign his debt to 
another, and cauſe arreſt and purſue, to 
make forthcoming; but the creditor, in 
whoſe hands the pledge is depoſited, has a 
real right thereto, ſo that no diligence at 
any other creditor's inſtance will affect it, 
further 
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further than as to the reverſion of it. St. 
lib. 1. tit. 13. ſect. 11. 


34ly, The legal impediments of poind- 
ings, as before obſerved, are either tempora- 
ry or perpetual. Among temporary impe- 
diments, is, firſt, the heritor or maſter of the 
ground his right by hypothecation, by 
which he has ſeveral peculiar privileges, 
and among others this particular one, that 
he can, brevi manu, ſtop all poindings until 
his term or year's rent be paid down to him, 
or {ecurity offered therefor. /f February 
1628, Lord Halkerton againſt Cadie and 
Grieves ; or till there be left as much of the 
fruits of the ground as will pay the year's 
rent, beſide houſehold pleniſhing. 3d Fe- 
bruary 1624, Hay againſt Keith. Though 
corns be the principal ſubject of the hypo- 
thec, the other goods are alſo ſubjected to 
the hypothec, /ecundo loco; and therefore a 
poinder of cattle was found liable, as intro- 
mitter, not having left, at the time of poind- 
ing, 
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ing corns, and other goods ſufficient to ſa- 
tisfy the hypothec. Durie. . 
The maſter's hypothec upon his tenant's 
ſtocking ſubfiſts three months after the year's 
rent falls due, that he may have time to 
make it effectual for payment of his rent. 


Home, January 1726, Hepburn contra Rich- 


ard ſon. 
But one having, currente termino, pro- 
ceeded to poind a tenant's cattle, who was 


his debtor, notwithſtanding the maſter in- 


terpoſed, inſiſting to detain the goods upon 
the ground, in virtue of his hypothec, in a 
proceſs of ſpuilzie at the maſter's inſtance, 
the Lords found the poinding could pro- 


ceed, the creditor having left ſufficiency of 


goods upon the ground to anſwer the hypo- 
thec; and found, that the goods poinded 
were not liable to the hypothec, ſo far as 
extended to the debt in the horning, though 
the goods retained were afterwards diſpoſed 
of by the bankrupt tenant. 2d July 1731, 
Sharp of Hoddam contra Dr Maxwell. . 


X And 
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And an offer of ſufficient ſecurity, or con- 
ſignation of bank-notes to the value of the 
rent, was found a ſufficient anſwer to a maſ- 
ter interpoſing upon his hypothec, to ſtop a 
poinding currente termino. 21/t January 
1737, Crawfurd againſt Stewart, 

1 A landlord of a houſe may ſtop a poind- 
[ 1 * ing until he be ſatisfied of a year's rent, and 
| no more. Durie, 7th December 1630, Dick 
L Contra Lands. 
I | Another temporary impediment to poind- 
VI ing was introduced by the 98th act, parl. 
1 | 1509, by which it is ſtatuted and ordained, 
| that in time coming, no manner of ſheriff 
nor officer poind nor diſtrenzie the oxen, . 
Horſe, nor other goods pertaining to the 
plough, and that labour the ground, the 
time of labouring of the ſame, whereon other 
goods or lands are to be appriſed or poind- 
ed. In a caſe, decided 15th March 1624, 
Hepburn againſt Layning, a reply, bearing 
that the goods alleged lawfully poinded were 


plough goods, and that there were others of 
| the 
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the purſuer's goods upon the ground, viz. 
horſes, theep, and corns, equivalent to the 
ſum, was found relevant againſt an excep- 
tion of lawfully poinded. 
The Lords ſuſtained a poinding of plough 
goods, unleſs the party whoſe goods they 
were could offer to prove, that by and at- 
tour the plough goods, there was as much 
corn and other goods upon the ground the 
time of the poinding, as would have ſatisfied 
both the maſter's rent and the debt for 
which they were poinded. Home, March 
1684, Goodjire contra Wempyſs. 

Poinding of a work-horſe the time of la- 
bouring, there being ſufficiency of other 
poindable goods, 1s a ſpuilzie nor is it ne- 


ceſſary to ſay that the other goods were 
ſhown to the meſſenger. Durie, Iſt Decem- 


ber 1630, Gibſon contra Corghie, 

In a proceſs cf ſpuilzie, for poinding 
plough goods, it was debated, whether it 
was incumbent upon the debtor to offer o- 
ther goods to be poinded, in order to fave 
his plough goods, or if it is incumbent upon 
. 22 | the 
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the meſſenger firſt to make a ſearch for other 
goods; the Lords ordained the execution of 
poinding to be produced, to ſee whether a 
ſearch had been made; but they ſeemed 
all clear, that io there were other move- 
ables, and no ſearch for them, yet the poind- 
ing of plough goods in labouring-time, 
would not infer a ſpuilzie, but only ſimple 
reſtitution. Fountainhall, 20th Fuly 1703, 
Lawſon againſt Brown. | 

A ſpuilzie for poinding plough goods in 
Iabouring-time elided, by proving that there 
was ſufficiency of labouring goods left, and 


that the ploughs were left going. Falconer, 
21/t November 1682, Straiton contra Preſ- 


0 


ton. 
The law anent poinding in labouring- 
time, was extended to all labouring goods 
belonging to the party, although not actual- 
ly yoked at the time of poinding. Balfour, 
12th February 1669, Crichton contra Fen- 
tons; Durie, Iſt December 1030, Gibſon con- 
tra Corsbie ; and extended alſo to horſes go- 
ing from a man's houſe to his coal-heugh, 
: to 
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to carry home coals. 24th January 1558; 
Turner contra Blackader. Goods were found 
lawfully poinded, being upon the 24th of 
October, although it was pr ved that they 
had been yoked the day before, and this in 
reſpe& of the time of the year in that part 
of the country, viz. the Brae of Murray, 
where it is not the ordinary time of labour- 
ing. Auchinleck, 15th November 1617, 
contra Duncan, Durie, 15th November 
1627, Gullan contra Dunmuir. 
Poinding of plough goods was ſuſtained, 
though they had been that day in the 
plough, in reſpect that very day the labour- 
ing was finiſhed for that ſeaſon; nor was it 
reſpected that the party might have taugh- 
ing afterwards. Durie, Auchinleck, Y pot- 
ifwood, 22d November 1620, Watſon con- 
tra Reid. 

As to labouring- time, Sir George Mac- 
kenzie, in his obſervation upon the g$th act, 


parl. 1509, tells us, that it is not determined 


by the act of parliament, and therefore the 


Lords have ſpecial regard to the cuſtom and 


C rab X 3 ſcalon 
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feaſon of each reſpective country, as was de. 
cided the 25th November 1727; fo that 
though the oxen, &c. were labouring, yet 
if it was not the ſeaſon. of labouring, they 
have not the privilege. If the debtor have 
no other moveable goods, the creditor may 
even poind labouring goods by the words 
of this act; for it ſeems the parliament 
thought it not juſt that a man ſhould loſe 
his debt altogether ; and the privilege here 
granted may ſeem only a delay ; yet by ab- 
ſtracting the goods during that ſuſpenſion, 
he may be totally fruſtrated ; and though 
there be no penal ſanction on this act, de- 
claring it a crime to poind labouring oxen 
the time of labouring, yet it was found a 
crime. January 1666, Lord Renton againſt 
Sheriff-depute of Merſe. And a procels of 
ſpuilzie of labouring cattle ſuſtained, the 
purſuer poſitrvely proving that there were 
more goods poindable upon the ground, and 
in the poinder's view the time of the poind- 
ing, than would have ſatisfied the debt, and 
* no reſpect to the meſſenger's execution, 

declaring 


Poindingt. 247 


declaring the contrary, he being one of the 
parties principally convened in the ſpuilzie. 
Newbyth, 19th December 1666, Lundis con- 
tra Auchinlecłk. 3 

A perpetual ſtop and impediment of 
poinding is, when a third perſon compears 
the time of poinding, and before it be com- 
plete, and offers to give his oath, and depone 
before the meſſenger, that the goods to be 
poinded belong to him; and if he depone, 
and the oath: be clear, the meſſenger muſt 
ſtop the poinding, and paſs by theſe goods; 
for it was found a ſpuilzie in a meſſenger to 
poind after this offer was made. November 
1630, Brown eontra Lamb. Fountainhall, 
roth July 1687, the Earl of Breadalbane 
contra Sinclair, and the 25th July 1543, 


Medderburn contra Hay, where it was found 


ſpuilzie, unleſs the poinder would offer to 
prove that the goods belonged to the debtor. 
After the poinding is complete, the meſ- 
ſenger is not obliged to admit the oath of 
any perſon, as was found, gth July 1675, 
Goals. contra Harper, and 14th July 1554, 
; Hamiltons 
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Hamiltons contra Sheriff-depute of Perthhire, 
where the perſon appeared about an hour 
after the poinding, and offered to depone 
that the goods were his, and not the debt. 
ors. 37: 315:155 97-10 E31 

The meſſenger bath authority to take his 
oath, and is a kind of judge in the execu- 
tion, and therefore he ſhould not reſt upon 
the oath of the parties in general, that the 
goods belonged to him, and not !to the 
debtor; but he ought to cauſe them con- 
deſcend on their particular right, and may 
examine the party compearing, upon perti- 
nent interrogatories proponed by the credi- 
tor poinding, or that occurs to himſelf ; as, 
when and how the goods claimed became 
his, whether by a natural poſſeſſion, or a 
ſimulate poſſeſſion, and how he ceaſed to 
- Poſſeſs the ſame, that it may appear if 
by any alienation from the debtor, or if he 


put them a-graſing to the claimant, or that 
they ſtrayed upon -his ground, or whether 
they were delivered in truſt, or for the be- 

| hoof 
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hoof of the debtor, or whether the mutual 
cauſe of diſponing and delivering them by 
the debtor was performed; and according- 
ly he may proceed or ſtop, and the meſſen- 
ger may reject the oath, if he finds not a 
reaſonable account of the title ; and perſons. 
will not fo particularly depone falſely, as in 
general, or upon their conſtruction of the 
point of right, ſeeing they may know that 
ſuch oaths, in their own behalf, are but 
oaths of credulity, or oaths of calumny, 
which terminate not the point of right; 
fo that by a future proceſs, ſuch oaths may 
eaſily be redargued, and they appear to be 
perjured : for though theſe oaths ſtop poind- 
ing, yet they can never prejudge the credi- 
tor's proving the goods to belong to his 
debtor, by way of action, and may recover 
the ſame, upon their being proved to be- 
long to him. If the perſon, whoſe goods 
are deſigned to be poinded for another man's 
debt, be abſent the time of the poinding, 
without ſuſpicion of colluſion, then his wife, 

bairns, or domeſtic ſervants may offer to de- | 
pone 
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pone upon the property of the goods, and 
may be interrogate ut ſupra ; and it all 
points of doubt be clear by the oath, the 
poinder mult paſs by theſe goods, as afore- 
ſaid, St. tit. 30. ſe ct. 6. Jon. lib. 3. tit. 47. 
ſect. 26. 

He who puts a top to a odds by vir- 
tue of a ſimulate diſpolition, ought to make 
the goods forthcoming to the purſuer, in 
the ſame ſtate they were at the time when 
the poinding was ſtopped, or pay the debt 
due to him, in place of damages, the debt 
being within the value of the goods contain- 
ed in the inventory and diſpoſition produ- 
ced for ſtopping the poinding.  . Dalrymple, 
Forbes“ MS. 15th July 1714, Carſe contra 
Halyburton. In the like caſe, it was plead- 
ed for the creditor, that he who unwarrant- 
ably ſtops a poinding, without any celour- 
able title, ought to be liable for the debt, 
in name of damages, without regard to the 
extent of the ſubject, againſt which the 
poinding is directed; becauſe, as the cre- 
ditor 1s deprived oi all means of proving, 
{ave 


0 
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fave by the delinquent's oath, which it 
would be hard to ſubject him to, there can 
be no other method of aſcertaining his full 
damages, but to decern for payment of his 
debt; the Lords, notwithſtanding, found 
the defender only liable in valorem of the 
ſubject intromitted with. 50 July 1727, 
Niven contra Grieve; yet thereafter it was 


found that a party, who, upon a ſimulate 


diſpoſition, retenta palſeſſione, did ſtop a 
poinding, was liable for the debt ; but an 
offer made by the defender, to Mike the 
goods forthcoming iþfa corpora, conform 
to an inventory referred to in the diſpoſition, 
was found relevant to aſſoilzie him. 1175 
July 1733, Blair contra Graham. 
Arreſtment being an inchoate diligence, 
doth not ſtop poinding, which is a com- 
plete diligence. Mackenzie's Inſtitutes, lib. 3. 
tit. 6. ſect. 11. | 
4thly, As to the time and place of poind- 
ing: Imo, The time of poinding muſt al- 
ways be upon a lawful day, and not upon 


the Lord's-day, or upon ſolemn days ap- 


pointed 
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pointed by church or ſtate for humiliation 
or thankſgiving. St, lib. 4. tit. 47. ſect. 27. 
—And cannot be before ſun-riſing. 7th 
February 1628, Lord Halkerton againſt Kadie 
and Grieves—And muſt be begun before 
{un-ſet, and ended before day-light be gone. 
II % February 1675, Douglas againſt Fach- 
ſon. The place of poinding is, 1m, That 
where the goods to be poinded are to be 
found. Ard, 240, The market-crolſs of the 

head-burgh of the ſhire, within which they 
are apprehended. And in poinding by ba- 
rons or heritors, for their rents, the laſt 
poinding is at their gates, at each of which 
places the goods muſt be appriſed, but the laſt - 
appriſing is the ſtandard. St. lib. 4. tit. 47. 

ſect. 30. and 31. A poinding commenced 
within the head-burgh of a ſhire, muſt be 

completed at the market- croſs of that burgh. 
In executing a poinding of effects found 

in the New Town of Edinburgh, the meſ- 

ſenger employed by one James Eyre, appri- 

ſed them the ſecond time at the market- 

Croſs 
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eroſs of Canongate, inſtead of that of the 
market-croſs of the burgh. 

His reaſon for this procedure was ex- 
preſſed in the execution, That the New 
« Bridge being then impaſſible with carts, on 
„account of ſome repairs which were then 
4 carrying on, he ivund, in the circuit which 
he was obliged to take, that the market- 
« croſs of Canongate was nearer than that 
« of Edinb ur, h.“ 2 

Richard Hotchkis, as truſtee for the 
other creditors of the perſon to whom the 
poinded goods belonged, brought an action 
for ſetting aſide the poinding as informal, 
when it was pleaded in defence, That, 

In poindings, it was formerly neceſſary that 
the ſecond appretiation ſhould invariably be 
performed at the market-croſs of the head- 
burgh of the ſhire. This, however, was 
altered by the ſtatute in 1748, whereby 
it was, among other things, enacted, © That 
* it ſhould, and might be lawful to carry 
goods poinded to the neareſt market- 
* croſs,” By theſe words muſt be meant, 

Y that 
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that market croſs which is moſt convenient 
for completing the diligence ; otherwiſe 
this enactment, intended for the accomoda- 
tion of creditors, would prove a ſnare to 
them. | 
Anſwered :—When, by the ſtatute of his 
late Majeſty, creditors were allowed to fol- 
low out a poinding, either at the market- 
eroſs of the head-burgh, or at the neareſt 
market-crols, it never could be intended to 
authoriſe the e xeeutien of that diligence, 
wherever 1t was moſt agreeable or conve- 
ment for the perſon employed for this pur- 
poſe. Such an arbitrary power lodged in 
a meſſenger would be extremely inexpedi- 
ent; and it would be equally unjuſt, be- 
cauſe the opportunity which the law has 
afforded to the unfortunate debtor, of re- 
deeming his effects, even after the ſecond 
appretiation, might in this manner be fruſt. 
rated. The preſent queſtion, however, docs 
not reſt on any argument of that ſort, It 
can never be imagined, that a poinding 
commenced in the head-burgh itſelf may, 

* In 


— 
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zn conſequence of the ſtatute, be completed 
within a different juriſdiction. 

The Lords, in general, were of opinion, 
mat the validity of a poinding would not de- 
pend on the meſſenger's having gone to the 
market-croſs which was neareſt in a direct 
line to the place where the effects were diſ- 
covered. In this caſe they thought that 
the ſtatute George II. was quite inappli- 
cable, 

The Lords ſuſtained the Adden to 
« the formality of the poinding.” Aug. 2d 
1787, Richard Hotchkis againſt James Eyre, 
Fac. Decifions. 

But by the late juriſdiction act, the goods 
poinded may be appriſed at the neareſt mar- 
ket-croſs of the county, ſtewartry, regality, 
burgh or barony, to the place where the 
goods are apprehended, whether that juriſ- 
diction be diſſolved or nct. 


5thly, As to the way, manner, and form 
of the legal poinding, it is as follows : The 
meſſenger or officer, within the bounds of 
C2 his 
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his juriſdiction, goes with ſuch aſſiſtants as 


are ſufficient, to the place where the goods 
of the debtor ly; and if they be goods that 
can be driven or brought together, without 
hurt, they gather the ſame, and expoſe them 
to public view, and then the meſſenger reads 
rae letters or precepts of poinding, with the 
executionsof charge tomake payment, if there 
be any ; and thereafter, if there be ordinary 
2ppriſers within the bounds, and the debtor 
offer to appriſe the goods by them, atleaſt two 
of them are adduced, and made uſe of; if 
not, the executor of the poinding may de- 
ſign two at leaſt, ſufficient unſuſpected ap- 


priſers, perſons not intereſted, againſt whom 
the debtor can inſtruct no juſt exception, 


to whom the meſſenger adminiſtrates the 


oath de fideli adminiſtrationc officii, Then 
the executor makes. choice of the goods to 


be appriſed, to the extent and value of the 
debt, and ſheriff-fee effeiring thereto, of 
which goods the appriſers take inſpection, 
and ſet value and price thereupon, to the 


deſt of their ſkill and kuowledge; and the 


good, 
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goods being appriſed, the executor of the 
poinding makes intimation thereof, by three 
public oyeſſes, to conyocate the people, and 
declares the price of the goods, they being 
ſet a-part, and under view.; and thereafter 
makes offer back of the goods appriſed, 
three ſeveral times, to the debtor, or any 
perſon in his name, Who will pay the price 
to which they are appriſed; with certifica- 
tion, if he fail, he will deliver the goods ap- 
priſed to the creditor, in ſatisfaction of his 
debt, in haill, or in part; after which, the 
goods, if they can be conveniently driven 
or tranſported, are carried to the neareſt 
market- croſs, or to the market-croſs of the 
head-burgh of the ſhire or ſtewartry where 
they are poinded; and there the meſſenger 
or officer uſes all the above formalities over 
again; and if there be ordinary appriſers 
within the juriſdiction, they ſhould be call- 
el to appriſe the goods ; and failing thereof, 
the executor may deſign appriſers, and ad- 
miniſtrate the oaths to them, and proceed 


ut ſupra, But the appriſers upon the ground 


muſt 


— F ae VG AO Bu is AA. — 
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muſt not only be appriſers at the market. 
crols,, but others ſhould be employed, at 
leaſt there muſt be two more joined to them; 
and if the debtor does not compear, nor any 
in his name, and pay the price to which the 
goods are appriſed, then the meſſenger de- 
livers them to the creditor; or any perſon 
having his warrant, which is ſufficiently in- 
ſtructed by having the precept of poinding, 
bor payment of his debt, in haill or in part, 
and to be di{poſed of as his own goods, at 
pleaſure. 

But if the goods des do. not extend 
tothe value of the debt in the letters, though 


they be redeemed by the debtor; or any o- 


ther perſon for his behoof, by payment of 
the ſum to which they are appriſed, yet the 
property thereof being ſtill the debtor's, 


they may be again poinded in the ordinary 


form, at the very {ame crediter's inſtance, 
ay and while his debt be paid. 

If the goods poinded be corns, they are 
poinded by rips; and ſworn corn-cafters 


ſhould be employed to call and threſh them 
3 out 
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aut to the proof; and either party ought to 
be allowed to ſee them threſhed, caſten, and 
meaſured; and an execution was annulled 
for want of this order. 15t) December 
1979, Hay again/t” Hay. But if the corns 
be poinded by rips, and the debtor or ten- 
ant threſh them out, and meaſure and deli- 
ver the ſame to the meſſenger themſelves, 
there is no need of employing corn-caſters. 
Feroes, 11t9 March 1707, Areſkine againſt 
Lady Petty Bofwell, and ber husband. 

If the goods. poinded be braſs, coppes, 
pewter, os work of any metal, they are 
poinded by ſymbols, and appretiated con- 
form to the weight. 

If the ſubject poinded be indivifible, as 
horie, &c. and the price and value, as ap- 
pretiated, extends ta more than the debt in 


the letters, then the ereditors poinding, 


ſhould not only give the debtor a diſcharge 
of the debt, but likewiſe pay to him the 


ſurplus price to which the goods are appri- 
ſed. 
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It is to be obſerved, that when horſes, or 
other beſtial, are poirided, they muſt not be 
ridden upon, wrought, nor over-driven be- 
twixt the poinding and appriſing of the 
ſame upon the ground, and completing 
thereof at the croſs; for thereby they may 
be ſpoiled, or made worſe, and fo the price 
and value diminiſhed, to the prejudice of 
the debtor, who is not denuded of the pro- 
perty until the poinding be completed at 
the croſs. And in a caſe, the 5th February 
1706, Ker againſt Dunbar of Thunderton, 
where a caldron was poinded by Dunbar, 
when there was fire under it, and no more 
than about three choppins of wort, to keep 
it from burning; and a ſpuilzie being pur- 
ſued by Ker, becauſe the three choppins of 
wort, as well as the caldron, were not appri- 
ſed, the Lords ordained the defender to pay 
the purſuer, in name of damages, not only 


the price of the caldron, but alfo the price 
of the whole brewing for the time. 


* It is likewiſe to be obſerved, that where 


me gates, doors, trunks, cabinets, or other 
loc k- faſt 
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dock-faſt rooms, in which the debtor's goods 


are contained, are cloſe and locked, the meſ- 
ſenger gives an execution that he went to 
poind, but could not have acceſs, by reaſon 
of lock-faſt gates, doors, &c. And upon 
production of the letters of poinding, and 
this execution, the Lords give letters of open 
doors, and lock-faſt rooms, &c. that the 
meſſenger may have acceſs to poind. 

A warrant for letters of open doors can- 
not be granted immediately upon fentence, 
or of courſe upon regiſtration of a bond in 


an inferior court, but only a precept of 


poinding at firſt; and upon an execution 
returned that no goods can be found, then 
letters of open doors may be granted. Du- 
rie, 7th December 1630, Dick againſt Lands. 
The form of which execution may be in 
this or the like terms ;— 


UPON the day of years, by 


rirtue of letters of horving, containing war- 
rant to poind, dated and figneted 


, and 
execution 


— — rr 22 2 


262 Execution of 


„ raiſed at 
, againſt ——, I 


execution of charge, dated 


the inſtance of ; 


meſſenger at arms, paſſed, with the after- 


named and deſigned appriſers and witneſſ- 
es, to the dwelling-houſe or cellars poſſeſſed 
by the ſaid in „and in his Maje- 
fly” s Name bon * e to have poinded 
the houſehold furniture, merchant goods, or 
other effects therein, belonging to the ſaid 
, for payment of the ſum of , 
[Here narrate the grourd of debt] but could 
not proceed in the poinding, having no 
acceſs by reaſon of ſhut and lock-faſt 
doors. This I did after the form and tenor 
of the ſaid letters in all points, before theſe 
Witneſſes, —— and —. 


But the meſſengers, if they have captions, 


ordinarily break open, doors, &. upon pre- 


tence of ſeeking and apprehending the debt- 
or, and, being once in, they commonly 
poind : But it is thought they can break 
open no lock-faſt place or room, upon a cap- 
tion, but where the debtor might be con- 
taincs ; 
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tained; yet it is humbly thought, if the 
meſſenger would act ſafely, he ought not to 
break open doors upon the caption, and 
poind upon the horning, without having let- 
ters of open doors. 

The meſſenger, after the poinding is com- 
pleted upon the ground, and at the market- 
croſs, ought to give the debtor, or leave for 
him, at his houſe, or upon the ground where 
he poinds, a copy of the letters of poinding, 
and executions thereof, duly ſigned by him, 
and bearing the witneſſes required thereto, 
end prefent thereat, to be an inſtruction to 


the debtor of the payment of the debt ; all 


which are fully treated of, Sz. lib. 4. tit. 47. 
ſed. 30, 31, 32, 33. But the meſſenger -is 
not obliged to give or leave the copy of the 
letters and execution till the poinding bg 
completed, 11th March 1707, Areſtine a- 


gan Lady Betty Bofwell, and her husband, 


Execution 


. 
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Execution of Poinding upon Letters of 
| Horning, for a liquidate Sum. 


day of 


10 UPON the years, by 
| virtue of letters of horning, containing war- 
[ rant to poind, dated and ſigneted ——, rai- 

fed at the inſtance of C. D. of , againſt 

EF. of ——, I , meſſenger. at arms, 
_ paſſed to the ground of the lands of 

and dwelling- houſe of the ſaid E. F. where, 
| after crying three ſeveral oyeſſes, open pro- 
clamation and public reading of the ſaid 
letters of horning, and execution thereof, 
charging the ſaid E. F. to make payment of 


——, within days, in his Majeſty's 
name and authority, I lawfully apprehend- 
ed and poinded the goods and gear after 
mentioned, pertaining and belonging to the 
faid E. F. viz. Two ricks of oats, two of 
wheat, two of bear, and two of hay, two 
black horſes, two brown kine, fix black ox- 
en, ten wedders, ſix ews, ten hogs, and {ix 


" . lambs, 


"i 


fix 
nÞs, 
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}ambs, a large copper caldron, two braſs 
pans, four pewter plates, one dozen pewter 
ditto ſmall, one large iron chimney. [ Here 
inſert the other goods poinded, and then ſay] 
And then and there, after expoſing of the 
beſtial, and ſamples of corns, hay, and other 
goods and gear above mentioned, to public 
view, I adduced and deſigned G. G. and ]. 
K. indwellers in , to be appriſers, for 
appretiating of the ſame, to whom I admi- 
niſtrated the oath de ſideli adminiſtratione 


officii, and who accordingly having taken 


upon them the ſaid office of appriſers, after 
ſwearing the ſaid oath de fideli, took parti- 
cular notice and inſpection of all and ſun- 
dry the cattle, horſe, nolt, ſheep, and ſam- - 
ples of the corns, and other goods and gear 
above written, and both with one voice eſti- 
mated and appriſed the ſame, at the parti- 
cular prices after mentioned, viz. each boll 
of the ſaid oats, with the fodder, at 


; » 


and each ftone weight of the ſaid hay at 


, each of the ſaid horſes at each 
of the ſaid kine at , each of the ſaid 
oXen at ——, each of the ſaid wedders 

| L — 
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at , each of the ſaid lambs at ——, 
each of the ſaid ewes at , and each 
of the ſaid hogs at 
of the ſaid copper caldron at „each 
pound weight of the ſaid braſs pans at : 
each pound weight of the ſaid pewter plates 
at , and each pound weight of the ſaid 
iron chimney at , all Sterling money; 
and I made, ſubſcribed, and left upon the 
ground where the ſaid corns, gear, beſtial, 
and others above mentioned, were poinded, 
an exact note and liſt pt the goods, gear, and 
others above expreſſed, and prices thereof 
above mentioned ; and immediately there- 
after, (or upon the day of the ſaid 
month and year foreſaid, for ſometimes 
poinding cannot be completed onthe ground 
and at the croſs in one day), I cauſed lead 
and drive the horſes, kine, oxen, and ſheep 
above mentioned, moderately and ſoftly, 
and did cauſe tranſport and carry ſamples 
and rips of the ſaid hay, as alſo of the corn, 
and different kinds thereof above expreſſed, 
avith pieces and ſamples of the ſaid copper, 
5 braſs, 


; each pound weight 
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braſs, and iron work, and paſſed along with 


the witneſſes and procurator after mention - 
ed, and appriſers aforeſaid, to the market- 
croſs of ——, being the neareſt market-croſs 
to the place where I apprehended the ſaid 
goods; and then and there, after crying 
three ſeveral oyeſſes, open proclamation and 
public reading of faid letters and execution 
of charge, and expoſing of the beſtial, and 
ſamples of the corns, hay, and other goods 
and gear above written, to public view, I 
again adduced and deſigned the ſaid G. G. 
and J. K, to whom I adjoined and added J. 
M. and J. N. indwellers in „to be ap- 
priſers, for appretiating of the beſtial, corns, 
and other goods and gear particularly above 
cnumerated and expreſſed, to whom I admi- 
niſtrated the oath dz fideli adminiſtratione of- 


ſicii, and who accordingly having taken up- 


on them the ſaid office of appriſers, after 
{wearing of the ſaid oath de fideli, took par- 
ticular notice and inſpection of all and ſun- 


dry the cattle, horſe, nolt, ſheep, and ſam- 


pies of the corns, hay; and other goods and 
2 > gear 


268 Execution of 


gear above written; and all with one voice, 
without variance, eſtimated and appriſed 
the ſaid corns, cattle, horſe, nolt, ſheep, and 
other goods and gear particularly above 
mentioned, to the prices reſpectively above 
expreſſed. (In caſe any of the prices at 
the market-croſs be more or leſs than thoſe 
upon the ground, there muſt be an excep. 
tion made as to thoſe which differ ; thus, 
Except, &c. and then inſert the goods, 
and different prices from thoſe upon the 
ground.) And I the ſaid meſſen- 
ger, both upon the ground, and at the ſaid 
market · croſs, reſpectively and ſucceſſively 
after other, after crying three feveral oyeſſes, 
declared openly and publicly, with an au- 
dible voice, the prices at which the faid 
hay, corns, cattle, and other goods and gear 
particularly above expreſſed, were eſtimat- 
ed and appriſed; and at the ſaid places, 
ſucceſſively after other, I made three ſeve- 
ral times offer back again of the goods, &c. 
above-mentioned to the ſaid E. F. or any 
- perſon in his name, wha would compear 
| and 
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and make payment to the ſaid C. D. of the 
particular ſums at which the ſame were re- 
ſpectively appriſed: And in regard none 
compeared to that effect, or to pretend riglit 
to the hay, corns, cattle, beſtial, and other 
goods and gear above ſpecified, and to de- 
pone that the ſame belonged to them; 
therefore I adjudged, deccrned and declared 
the ſame to pertain and belong to the ſaid 
D. and delivered the ſame to him, (or to- 
A. S. of ——, asprocurator for him) upore 


n- the ground, and at the ſaid market-croſs, 
aid reſpectively and ſucceſſively after other, 
ely in manner following, viz. the ſaid horſe, 
es, nolt, cattle, ſheep, &e. by the ear or leg, 
5 and the ſaid corns, and the other goods and 
3 gear above- written, by rips, and pieces of 
E | 


each kind thereof, as ſymbols for and in 
name of the whole, as uſe is, and in part 
payment and ſatisfaction to him of the ſums 
of money, principal, annualrents, and liqui- 
date penalties reſpectively, contained in the 
laid letters, with my ſheriff-tee correſpond- 
ing chereto, which, in reſpect the ſaid C. 


LM 4 9. 
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D. has made ſatisfaction to me for the ſame, 
I hereby aſſign and diſpone to him for 
ever. This 1 did, conform to the ſaid let- 
ters of horning, containing warrant to poind, 
in all points, before theſe witneſſes, — 
and ,, indwellers in ; or thus, be- 
fore theſe witneſſes, viz. to the appretiation 
upon the ground, and „ Indwel- 
lers in —, and to the appretiation at 
the croſs, and indwellers in 
„ Who were witnefles to the haill pre- 

miſſes 
And thereafter, upon the — day of —, 
and year foreſaid, I the ſaid , meſlen- 
ger went back to the ſaid corn-yard, in or- 
der to caſt the ſaid ſtacks of wheat, oats 
and bear, and to weigh the ſaid ricks of 
hay *; and there I adduced and deſigned 
| in- 


* Tf the debtor caſt the corns himſelf, ſay here, ( When 
% compeared the ſaid —— ——, who made offer of him- 
« ſelf to caſt, weigh and meaſure the ſame, who was ac- | 
„ cordingly received, took upon him the ſaid office; and 
e the ſame having been caſt to the proof, threſhed out, mea · 
& ſured and dighted by the ſaid , or at the fight and 
« GireQtion of the ſaid , did extend, &c." 
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— indweller in , to be weigher of 
the ſaid hay, and caſter, threſher, dighter, 
and meaſurer of the ſaid corns, to whom I 
ad miniſtrated theoath de fideliadminiſtratione 
officii ; and who accordingly having ta en 
upon him the ſaid office, after ſwearing the 


n ſaid oath de fideli, and the ſaid corns hav- 
- ing been calt to the proof, threſhed, dighted 
at and meaſured *, did extend to the particu- 
n lar quantities after- mentioned, viz. the ſaid 
e- two ricks of wheat to bolls, fir- 
lots, —— pecks, and the ſaid two ricks of 
-, oats to —— bolls, and pecks, which 
n- | gs; ſtock and proof, to bolls, 
r- firlots, and -—— pecks; and likewiſe 
ats the ſaid two ricks of hay being weighed, 
of did extend and amount to ſtone 
ed weight . 
in- And alſo upon * — day of ——, and 
W 

hen 
255 Here you may take notice if it was in preſence of the 
| wn parties, or either of them, or any perſon appearing as pro- 


curator for them, or if they had, or migat have free aceeſs 
to ſee the ſame done, if they inclined, 


rr 


Fear foreſaid, I the ſaid 
went back to the ſaid E. F. his dwelling- 
houſe, and cauſed carry and tranſport from 


ounces; and the ſaid pewter- plates to 
ſtones, 
the iron chimney to 
pounds, ayd 
the corn, fodder, beſtial, and others above- 
written, amount in money, at the particu- 
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, meſſengey, 


thence the ſaid copper caldron, braſs-pans, 


with the pewter-plates and won chimney 
above expreſſed, to the public weigh-houſe 
of the ſaid burgh of 


; and the ſame 
being weighed by the pubiic and common 


weigher of the ſaid burgh, did extend and 
amount to the ſeveral quantities of weiglit 


under-written, viz. the ſaid eopper-cald- 
ron to — pounds, and 


ſtones, 


ounces; and 
ſtones,. 
ounces. All which, with 


pounds, and 


lar prices above- mentioned, to the. ſum of 
money foreſaid, falvo juſto culculo. 
And for the more verification of this exe- 
cut on, I, with the w itneſſes above expreſied, 
have jubſcribed the ſame. 


If 


— T ˙¹.m ²w wude os AIG ap, 
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1t the poinding proceed upon a precept 
or decreet of an inferior court, then, in 
place of the meſſenger, and letters of horn- 
ing containing the poinding, the officer's 
name and deſignation, and precept of the 
inferior judge, muſt be inſert and expreſſed. 

In caſe the diſtance from the ground to 
the market-croſs be great, ſo as the cald- 
ron, or ſuch goods, cannot conveniently be 
tranſported to the public weigh-houſe, then 
the meſſenger may deſign a weigher, and 
adminiftrate the oath de fideli to him, and 
he may thereafter weigh ; and then, in 
place of what is in the execution, betwixt® 
and d, inſert what follows: And ficklike, 
upon the day of , and year above- 
written, I the faid meſſenger, went 
back to the ſaid' E. F. his dwelling-houſe, 
or other place where the goods were found, 
in order to weigh the ſaid copper-caldron, 
&c. ¶ Here inſert the goods] and there I ad- 
duced and deſigned —— indweller in 
-, to be weigher of the ſame, to 
whom I adminiſtered the oath de fideh: ad- 
maniſtratione> 
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miniſtratione officii, and who accordingly 
having taken upon him the ſaid office, after 
having ſworn the ſaid oath de fideli, and the 
fame being weighed by him accordingly, 
did extend and amount ut ſupra. 


Execution of Poinding, upon Letters of 
- poinding the Ground. 


_ UPON the day of years, by 


virtue of Tetters of poinding the ground, da- 


ted and ſigneted , raiſed and directed 
by deliverance of the Lords of Council and 
Seſſion, at the inſtance of C. D. of „ a- 
gainſt the haill tenants and poſſeſſors of the 


lands and barony of „and E. F. preſent 


heritor thereof, I , meſſenger at arms, 
paſſed to the ground of the ſaid lands and 


barony of „where, after crying three 


ſeveral oyeſſes, open proclamation and pub- 
hc reading of ſaid letters, in his Majeſty's 
name and authority, I lawfully apprehend- 
ed and poinded the goods and. gear under 
written, 
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written, pertaining and belonging to the te- 
rants and poſſeſſors of the ſaid lands and ba- 
rony particularly above mentioned, viz, two 
ricks of oats, two of wheat, two of bear, and 
two of hay, two white horſes, two brown or 
roan-coloured kine, fix black oxen, ten wed- 
ders, ſix ewes, ten hogs, and fix lambs, one 
copper caldron, two braſs pans, four large 
pewter plates, twelve ſmall ditto, one large 
iron chimney, all belonging to J. B. in —, 
one rick of oats, and one of bear, pertaining 
and belonging to W. B. in ——; [here in- 
ſert the corns and other goods poinded from 
the tenants] and then and there, after crying 
three ſeveral oyeſſes, open proclamation and 
public reading of the faid letters, and expo- 
fing the beſtial, ſamples of the corns, hay, 
and other goods and gear above written, to 
public view, I adduced and deſigned G. H. 
and J. K. indwellers in „to be appri- 
fers, for appretiating of the ſame, to whom 
I adminiſtrated the oath de ſideli adminiſtra- 
tone officii, who accordingly having taken 
npon them the office of appriſers, after 

{wearing 
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ſwearing the ſaid oath de ſideli, took parti- 
cular notice and inſpection of all and ſun- 
dry the cattle, horſe, nolt, ſheep, and ſam- 
ples of the corns, and other goods and gear 
above written; and both with one voice eſ- 
timated and appriſed the ſame at the parti- 
cular prices after mentioned, viz. each boll 
of the ſaid oats, with the fodder, to -, 
and each boll of the ſaid bear, with the fod- 
der, to , and each boll of the ſaid 
wheat, with the fodder, to , and each 
ſtone weight of the ſaid hay at , each 
of the ſaid horſes at ——, each of the 
faid kine at , each of the ſaid oxen 
"1 „each of the ſaid wedders at x 
each of the {aid ewes at ——, each of the 
faid lambs at , each pound of the 
ſaid copper caldron at ——, each pound 


of the ſaid braſs pans at ——, each pound 


of the ſaid pewter plates at , and each 
ſtone weight of the ſaid iron chimney at 
— ; all Sterling money. [Mere inſert 
the particulars, whether it be corns or beſlial, 


poinded from every tenant, and then ſay] At- 


ter 
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ter which appretiation upon the ground, 
and again uſing the foreſaid ſolemnities, I de- 
clared openly, and publiſhed the particular 
prices at which the ſaid corns, and other 
goods and gear above written, were eſtima- 
ted and appriſed, and made three ſeveral 
times offer back of the ſame to the particu- 
lar perſons from whom they were reſpective- 
ly poinded, or to any perſons in their names, 
who would appear and make payment to 
the ſaid C. D. of the particular prices at 
which the ſame were reſpectively appriſed, 
or the yearly annualrent of 500 merks Scots, 
as the annualrent by the law of this nation 
for the time, effeiring and correſponding to 
the principal ſum of 10,000 merks, of all 
years and terms bygone reſting unpaid ſince 
, conform to an heritable bond, made 

and granted by the ſaid E. F. heritable 
proprietor of the lands and others above 
written, to the ſaid E. D. of the date 
and ſaſine following thereon, dated —— — 
duly regiſtrated , conform to act of = 
liament, fully narrated in the faid letters of 
Aa poinding 
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poinding the ground ; and in regard none 
of the afore-named perſons, from whom the 
ſaid corns and other goods were poinded, 
nor any perſon in their name, appeared to 
accept of the ſaid offer, and make payment 
ut ſupra, I made and left upon the ground, 
where the ſaid corns, goods, gear, beſtial, 
and others above mentioned were poinded, 
an exact (ſchedule of the goods, gear, and o- 
thers particularly above expreſſed, and pri- 
ces thereof above mentioned ; and imme- 
diately thereafter, (or upon the —— day of 
, and year forcſaid) I the ſaid 
meſſenger at arms, did caule lead and drive 
the horſe, kine, oxen, and ſheep above men- 
tioned, moderately and ſoftly ind did cauſe 
tranſport and carry ſamples and rips of the 
corn, and different kinds thereof above ex- 
| preſſed ; with pieces and ſamples of the ſaid 
1 braſs, copper, and iron- work, and paſſed a- 
] | | Jong: with the witneſſes and procurator after 
| [ named, and appriſers aforeſaid, to the mar- 
| ket-croſs of ——, being the neareſt market- 
croſs to the place of poinding, and where I | 
apprehended 
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apprehended and poinded the ſame ; and 
then and there, after uſing the foreſaid ſo- 
lemnities, and expoſing the beſtial, and ſam- 
ples of corns, hay, and other goods and gear 
above written, to public view, 1 again addu- 
ced and deugned the ſaid G. H. and J. K. 
to whom I joined and added J. M. and J. 
N. indwellers in „to be apptiſers, for 
appretiating of the beſtial, corns, and other 
goods and gear particularly above enume- 
rated, to whom I adminiſtrated the oath de 
fideli adminiſtratione efficii, and who accord- 
ingly having taken upon them the ſaid of- 
ſice of appriſers, after ſwearing the ſaid oath 


de fidet, took particular notice and inſpec- 
tion of all and ſundry the cattle, horſe, nolt, 
- ſheep, famples of corns, and other goods and 
- gear above written; and all with one veice, 
d without variance, eſtimated and appriſed the 
L- reſpective corns, cattle, horſe, nolt, ſheep, 
er and other goods and gear particularly above 
r- mentioned, to the prices reſpectively above 
t- expreſſed. (In caſe any of the prices at the 
17 market-croſs be more or leſs than thoſz up- 
ed | Aa 2 an 


. 4K 
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on the ground, then there muſt be an excep- 
tion made as to thoſe which differ; thus, 
Except, & c. and then inſert the goods, and 
different prices from thoſe upon the ground, 
and then ſay) After which appretiation at 
the ſaid market-croſs, and again uſing the 
foreſaid ſolemnities, I declared openly and 
publicly the prices at which the hay, corns, 
beſtial, and other goods and gear particular- 
ly above expreſſed, were eſtimated and ap- 
priſed; and thereafter I made three ſeveral 
times offer back of the ſame, at the ſaid mar- 
ket-croſs, to the ſaid perſons from whom 
they were reſpectively poinded, or ta any 
perſon in their name, who would appear and 
make payment to the ſaid E. D. of the par- 
ticular ſums at which the ſame were reſpec- 
tively appriſed, or the yearly annualrent a- 
bove written, correſponding to the princi- 
pal ſums above expreſſed, and reſting owing; 
from the ſpace above mentioned; and in re- 

gard none of the fore-named perſons, from 

whom the ſaid corns and other goods were 

poinded, nor any perſons in their names, 

appeared 
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appeared to accept of the ſaid offer, and to ; 
make payment ut ſupra, .; therefore I adjud- l | 
ged, decerned, and declared the ſame to | 

pertain and belong to the ſaid E. D. and de- 
livered the ſame to him, (or to as pro- 
curator for him) at the ſaid market-croſs, 
as follows, v1z. the {aid horſes, cattle, nolt, 
ſheep, by the ear or leg, and the ſaid corns, 
znd other goods and gear above written, by 
rips and pieces of each kind thereof, as iym- 


1 bols, for and in name of the whole, as uſe 

= is, and that in part payment of the atore- mM 
n ſaid yearly annuulrent of 500 merks, effeir- ; | 
F ing and correſponding to the ſaid principal 11 
> ſum, as ſaid is, reſting and owing for the i 
r- ſpace particularly above expreſſed, and of | 
c- my ſheriff. fee correſponding thereto, which 1 
a- J hereby aſſign and diſpone to the ſaid ] 
Cl , in regard he has made payment to | 
ng me of the ſame. This I did, conform to 
re- the ſaid letters of poinding the ground, in | 
om all points, before and , Indwellers | : 
ere in , witnefles to the haill premiſſes; oi ql 
nes, thus, beture theſe witneiles reſpectively, | } 
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viz. to the appretiation upon the ground, 

and , and to the appretiation at 
the market- croſs, and „ indwell- 
ers in ——, witneſſes reſpectively to the 
haill premiſſes ; and thereafter, &c. as in 
the former execution. 
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Of the Crime of Deſarcement. 


BEFORE we conclude this treatiſe, it 
will not be amiſs to give ſome detail of the 
crime of deforcement, which is committed 
by thoſe who ſtop, moleſt, diſturb, or invade 

meſſengers at arms, &c: in the exerciſe of 
their office. 

Sir George Mackenzie, in his Treatife of 
Criminal Law, title Deforce, in principio, 
tells us, that laws are only the idea or pic- 
ture of juſtice, but executionis the life ; and 
though thoſe who have the execution of the 
laws and ſentences committed to them, be 
ranked but amongſt the loweſt ſervants of 
juſtice, yet theſe are the perſons who com- 
Plete that great work, and among whoſe 


hands 


= 
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hands it becomes perfect; and, therefore, 
the moſt excellent part of the law being 
committed to them, lawgivers have been 
anxiouſly concerned and careful to provide 
for their ſafety and ſecurity, 

To the end we may the better diſcuſs 
this point in hand, let us conſider, Ina, 
What are deforcements, and the ſeveral de- 
grees thereof. 24, The puniſhment of 
this crime by law. 37, How and before 
what judge, offenders and tranſgreſſors may 
be purſued, and the proper defences againſt 


this proceſs. 4to, The probation neceſſary 


in a proceſs of deforcement, 
Ino, Deforcement is a crime committed 


in the oppoſing, moleſting, invading and 


purſuing, to the effuſion of blood, a met- 
ſenger at arms, ſheriff in that part, or the 
officer of any inferior judge, in” executing 
ſummons, letters of precepts direct in his 
Majeſty's name, or in the name of any judge 


within the realm. Act 150. Parl. 1592. 


The degrees of deforcement appear by 
the ſaid definition, taken out of the above | 
mw act 


— 
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act of parliament, and proceed gradually 
from leſſer to greater, viz. oppoſing, mo- 
lefting, invading and purſuing, to the ef- 
fuſion of blood; and defenders are, conform 
to the degrees, more or leſs puniſhed. This 
crime may be committed without any arm- 
ed force. St. lib. 4. tit. 49. ſect. 3. And 2 
ſimple oppoſing or moleſting the meſſenger, | 


f without blood, will infer deforcement. S. 1 
a G. M. D. J. N. 2. S. From which figure | 
7 2. in ine. 
i And not only the acts of the party con- 
N cerned infer the ſame, but the acts of all 
perſons of his cauſing and command, or q 
d whom he may ſtop or let; but he is not | 
d liable for the actions of others, who offici-- 
. ouſly, without his warrant, do ſtop any exe- f 
le cution; yet if he be preſent, and do not | 
18 require them to forbear, in that caſe he will | 
11S be liable for their acts, nam qui tacet, con- 1 
ge ſentire videtur ; And far more will he be | i 
liable, if he ratihabite the deeds done, or | ! 
by the deforcement committed by either, gi- | 
ve ving good deed, or by: receiving the meſ- 


at ſenger's 4 
| 
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ſenger's letters or blazon, taken from him; 
for eo iþ/o he is guilty of deforcement, as 
decided by the Privy Council, 1669, Earl 
of Seaforth againſt Lord Macdonald. And 
not only theſe againſt whom letters and 
charges are raiſed, or ſuch as they huyed 
cut, may be guilty of deforcement, but alſo 
any other perſons, though they are neither 
intereſted, nor hounded out. Act 4. Parl. 
1587. And ſeeing the crime lies in oppoſi- 
tion to the meſſenger or officer, whoever is 
guilty of this act, commits the crime. 

: 2do, As to the puniſhment of this crime 
by law, Sir George Mackenzie tells us, that 
amongſt the Romans, the reſiſting of exe- 
cutions of ſentences was a ſpecies of leſe 
Majeſty. L. Puifquis ad L. Jul. Majc/t. 
Z. Juſtinianus de officiis ejus cui mandata c/ 
juriſclictio, and adds, that Guid. Pap. Puaſt. 
557. obſerves, that ſrom theſe laws doth 
ariſe the practice of France, Qua puniuntur 
capitaliter verberantes apparittores in execu- 
tione officu, nam qui mandata principum exe- 
guuntur, videntur vere principum imagines 3 

C 
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ac adeo graviter puniri debent, ac injuriantes 
ſtatuas principum. By our law and practice, 
though this crime be moſt atrocious, be- 
cauſe the King, and ſovereign power, is deſ- 
piſed in the perſons: of officers or meſſen- 
gers, and juſtice, after much pains taken by 
the judges, and expences laid out by the 
parties, is thereby diſappointed ; yet it is 
only puniſhed by confiſcation of moveables, 
the one-half to the King, and the other to 
the party injured, and an arbitrary impri- 
ſonment of the deforcer's perſon. 
By the 118th act, Parl. 1581, the puniſh- 
ment of deforcement was declared to be 
eſcheat of the offender's whole moveables 
to the King, and puniſhment of their per- 
ſons, at his Majeſty's will, but the party in- 


jured to be paid of his debt, and of his ex- 
, pences, to be highly taxed by the Lords, 
" and a ſum to be modified by them nomine 


damni, out of the firit and readieſt of the 
tranſgreſſor's goods and gear, preferable to 
the King, or his donation to the eſcheat; 
and which act, as to the intereſt of the party 


injured, 
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' injured, is no ways innovate or abrogate by 
the act 1592, but is thereby enlarged ; for 
whereas, by the act 1581, the parties leſed 
had only preference for the ſum contained 
in the decreet, and the expences ; yet by 
the act 1592, they have one-half of the 
eſcheat goods, and either of theſe may be 
inſiſted for at the inſtance of the party in- 
qured ; ſo that if the half of the eſcheat 
goods be more than their intereſt, they may 
inſiſt for the ſame, but if leſs, they may in- 
fiſt for their intereſt out of the haill head. 
St. lib. 4. tit. 49. ſect. 4. And although by 
the act x581, the creditor is only appointed 
to be preferable to the King, and to be paid 
out of the firſt end of the deforcer's move- 
ables, whereby ſome might be prejudged, 
if the deforcer's heritable eſtate could not 
be reached, even for the injured party's 
debt, expences and damages: But it was 
found, 13th December 1672, Murray againſt 

French, that the ſaid act allowed action a- 
gainſt offenders, ſor payment fimpliciter, by 

which their heritable as well as moveable 

eſtate 
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eſtate may be affected; for the Lords were 
of opinion, that the aR, in the firſt place, did 
ozdain payment of the debt and expences, 
and that the preference was a new ſuper- 
added privilege ; and it were againſt all 
reaſon that the creditor ſhould be fruſtrated 
of his action, becauſe the deforcer had no 
moveables, though he had an opulent he- 
Titable eſtate. 

Tenants that deforced their Lord's officer 
were found to forfeit their tacks, and loſe 
all their moveable goods within their maſ- 
ter's juriſdiction; and this penalty was 
found to take place with reſpect to free 
tenants and feuars, both of ſpiritual and 
temporal Lords. Sinclair, 19th December 
1541. 

z3tio, The deforcing the King's meſſen- 
gers or officers being a crime whereupon an 
action at the inſtance of the party injured, 
with concourſe-of his Majeſty's advocate, or 
at the Lord advocate's inſtance alone, cri- 
minally, againſt the deforcers, for puniſh- 
ment, before the Lorus of Juſticiarv, at 
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Edinburgh, or in their particular circuits, 
3s competent, but nothing ariſing to the 
party injured by this criminal proceſs; ano- 
ther proceſs may be purſued at his inſtance 
againſt offenders or acceſſors, civil, before 
the Lords of Seſſion, for payment of the 
debt, expences and damages, upon the ſaid 
act 1581; both which actions, the one but 
prejudice of the other, are competent to the 
parties injured. St. lib. 4. lit. 49. ſect. 3. 
S. G. M. D. J. N. 6, in prin, and fo de- 
cided, 25th 7uly 1033, Mitchel againſt Law 
and Stewart, But becauſe this ciyil pro- 
ceſs was founded on a criminal ground, 
therefore the Lords ordained the deforce- 
ment to be proved by moſt unſuſpect wit⸗ 
neſſes; and a party having firſt inſiſted cri- 
minally ad vindictam publicam, found not 
to hinder him to infiſt thereafter civilly for 
private intereſt, 1300 December 1072, Mur- 
ray againſt French. 

It is always a relevant defence, that the 
party attacked by caption was ſo fick, that 
He was not able to go or ride. St. ibid. jet, 

6. 


al 
J. 
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6. It may likewiſe be objected by way of 
defence, that the meſſenger did not break 
his wand of peace, when deforced, or that 
he does not produce or libel upon any exe- 
cution of deforcement ; yet if the troubling 
the meſſenger he proven, though the cir- 
cumſtance of breaking the wand of peace 


de not, the aſſize wilt find guilty, as decid- 


ed in the caſe of Murray and French. 13th 
July 1669; where it was likewife found, 


that albeit ordinarity the meſſenger, who 


was deforced, gives in, with his hbel, an 
execution of deforcement, wherein, after the 
ordinary form, he relates how he executed 


the letters, and how and by whom he was 
deforced; yet that execution is not abſo- 
lutely neceffary for proving the deforce- 


ment; but the deforcement may be prove 
by witneſfes, or elſe there could be no de- 
forcement, if the meſſenger was killed, ſo 
that he could make no execution, or if he 
be bribed by the deforcers, and ſo would 
gire none; but that an execution of de- 
farcement was only neceſſary to the eſſect 
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the letters might be reputed as validly exe. 
cuted as if they had been really executed. 
S. G. M. J. D. N. 3. 

But in a former caſe, 6‘ March 1629, 
Duke of Lenox contra his chamberlain, ob- 


lerved by Spotifwood, a deforcement was 


not ſuſtained relevant to be proved by wit- 


neſſes, becauſe there was not an execution: 


of deforcement by the meflenger. 
4to, As to the probation of this crime, it 
is proven by habile witneſles, as other crimes 


with us. 


The meſſenger himſelf cannot be addu- 
ced as witneſs to prove the deforcement, 
even though the proceſs were carried on in 


the injured party's name, or in the Lord 


Advocate's, in which caſe it would ſeem all 
his intereſt ceaſes ; becauſe the meſſenger 
himſelf is faid, in our law, to be deforced, 
and is the perſon formally intereſted. 

The witneſſes carried along with the 
meſſenger to verify his execution, provid- 


ing they be always omni exceptione majorers, 


are very good and habile witneſſes to prove 
detorcement, 


* 
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deforcement. 3d July 1669, Murray con- 
tra French. But in this caſe you will no- 
tice, that no injury be purſued as done to 
the witneſſes; for if once that be libelled, 
they become parties, and will not thereafter. 
be received as witneſſes, though they ſhould . 
offer to paſs from the injuries done to them- 
ſelves. S. G. M. D. J. N. 5.—Nor can 
theſe witneſſes be interrogated, or depone 
upon any wrong done to themſelves; for if 
they do, it will make them, though otherwiſe 
habile, to be rejected from being witneſſes; 


3 and the law will look upon them, eo caſu, as 
t, perſons that remember too much the injury 
in done them. S. G. M. Ibid. D. S. where the 
d author ſubjoins, that it may be doubted | | 
ll whether the witneſſes taken along by the meſ- | 
er ſenger to verify the execution cannot be re- 
d, jected, if, before they be ſworn, they con- 
if to have a reſentment of the injury done 
he them ; and then gives it for his opinion, 
id- that if the beating and injury ſuffered by 
os, them be confeſſed by themſelves, before 
owe they be purged of partial counſel, they 


nt, Sn Bb3 ſhould 
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Thould be rejected. After this crime is pro. 
ved, the ordinary verdict is, the aſſize finds 
4 the pannel guilty of deforcing the meſſen- 
1 ger; but where the aſſize found the panne 
| | | -guilty only of troubling the meſſenger in 
| 

| 


1 his office, they did not find him guilty of 
| deforcing; the juſtices found theſe terms to 
be equivalent, and puniſhed the pannel as a 
.deforcer, in the cafe of Robert Horns, —— 
| | July 1667, S. G., M. dict. tit 1. act. 

1 | | After the probation is concluded, the pro- 
l per judge pronounees ſentence againſt the 
perſon eomvicted, either civil or criminal, 
conform to the purſuer's libel. 


Execution upon being deforced in executing 
@ Caption. 


Hl! UPON the—— day of —, by virtue 
188 of letters of caption, raiſed at the inſtance 
'F of —— againft ——,. dated and ſigneted 
——, far not payment making to the ſaid 


„Here narrate the 


ſums 


| — of the ſum of 
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funs and grounds of debt} I ——, meſſenger 


at arms, paſſed to the dwelling-houſe of the 
ſaid — in ——, having and holding in 
my hands the ſaid letters of caption, with 
my blazon diſplayed: on my breaſt, and there 
did ſhow, exhibit, and read over the ſame, 
with the ſigneting thereof, to him; and by 
virtue thereof, in his Majeſty's name and au- 
thority, I apprehended him the ſaid 
my priſoner, by touching him- upon the 
ſhoulder (or breaſt) with my wand of peace, 
and required him to obey the ſaid letters, 
and go along with me as a priſoner; but the 
faid on the contrary, did, in a moſt 
furious manner, detorce me in the execu- 
tion of the ſame, by beating and wounding 
me on the head with a ſtaff which he had in 
his hands. | Here inſert the particu ar way 
and manner of deforcement] And there- 
fore, in regard J was forcibly reſiſted and 
de forced in the execution of my office in 
manner foreſaid, I did break my wand of 


peace 


296 Crime of” 

peace ( 3), and proteſted that the {aid —-- de- 
forcer might incur the penalties of law. pro- 
vided and accuſtomed in the like eafes, and 
thereupon I took inſtruments in the hands 
of notary-public (4). This F did be- 
twixt the hours of and ——, within 
the ſaid his dwelling-houſe of a 
(or at and without the gate of the ſaid —— 
his dwelling-houfe of ——), day, month, 
and year of God above written, before theſe 
witneſſes, — and ——, And to certify 
the truth hereof, I and the ſaid notary and 
witneſſes have ſubſcribed the ſame. 

If the meſſenger has not a notary along 
with him, then leave out what is betwizt- 
figures 3. and 4. 


"Þ 


Execution 
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Exceution upon being deforced in executing 
a Poinding. 


UPON the —— day of —— years, by 
virtue of letters of horning, containing war- 
rant to poind, dated and figneted the —— 
day of —— years, at the inſtance of A. B. 
with an execution of charge upon the back 
thereof, dated the —— day of ——, char» 
ging C. D. to make payment to the {aid A. 
B. of [Here narrate the fums,. priaci- 
pal, penalty, and annualrents; and grounds of 
debt, Gc.] I ——, meſſenger at arms, paſſed 
with the witneſſes ſubſcribing, together 
with the appriſers after named, to an houſe 
ap the ſtair, oppoſite to ——,. north-fide of 
the ſtreet, in ——, and having my blazon 


diſplayed upon my breaſt, and the ſaid let- 


ters in my hands, and after crying three ſe- 
veral oyeſſes, open proclamation and public 


reading of the ſaid letters of horning, con- 
taining warrant to poind, and execution of 


charge 


— O70" ů———ů—ÜLBᷣ ĩůů — oe” 
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charge aforeſaid, in his Majeſty's name and 
authority, I apprehended and poinued a par- 
cel of ——, as follows, viz. FHere narrate 
the particular ſpecies, quantities, &.] all 
belonging to the ſaid C. D. And I made 
choice of and „ both „to be 
appriſers, in order to value and appriſe the 
fai4 ——, to whom 1 did adminiſtrate an 
oath de fideli adminiſtratione; who having 
fworn the ſaid oath, took upon them the ſaid 
office; and having inſpected the faid ——, 
and conſidered the value thereof, did both 
agree in valuing and appriſing the fame as 
follows, viz. the fd to the ſum ef 
— Sterling, &c. When compeared G. 
H. and with violence pulled out of my 
hands one of the ſaid . [Here naxrate 
the particular acts and expreſſions uſed by the 
deforcer, and the anſwer given by the poiud- 
er, Sc. ] upon which I, the ſaid meſſenger, 
broke my wand of peace. Theſe things 
were done betwixt the hours of three. and 
five afternoon of the day, month, and year 

aforeſaid, 
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«aforeſaid, before and in preſence of 
and , both in 
the premiſſes of this and the 


pages. 


, witneſſes to 
preceding 


| APPENDIX, 
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THE OFFICE OF A 1 


* — 
— 


— — — 


ee ay Err 


APPENDIX 


OFFICE OF A NOTARY, 


A NOTARY is a public officer appoint- 
ed by the ſupreme magiſtrate, or others 
having power from him for that effect. 

Any perſon deſirous of being admitted a 


notary, muſt, in the firſt place, procure a 


certificate under the hands of an advocate 
and a writer to the ſignet, bearing,“ That 
he 18 a perſon of good fame, and that he 
* has acquired learning ſufficient to qualify 
him for exerciſing the office of a notary.” 
When he procures this certificate, he de- 
hvers it to the clerk to the admiſſion of 

Cc2 notaries, 
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notaries, who thereupon preſents a-petition 
for him to the Lords of Council and Sel. 
ion, which is figned by the applicant, along 
with the ſaid certificate, and the King's 
letter of preſentation, appointing him a no- 
tary, provided that, upon examination by 
the ſaid Lords, he ſhall be found ſuffièient- 
Iy qualified for that purpoſe. And in this 
letter their Lordſhips are ordained to take 
trial of his literature and qualifications, and 
to admit him a notary, Upon which their 
Lordſhips remit to the Lord Ordinary ofli- 
cating on the bills for that weck, and the 
next week's Ordinary, to take trial of the 
petitioner's qualifications, and to report, It 
was formerly the practice for the ſaid Lords 
Ordinary to do this in perſon ; but their 
Lordſhips are now in uſe to remit the per- 
fon to two writers to the ſignet. The per- 
ſon himſelf is commonly allowed to chuſe 
and give in a lift of fix writers to the ſignet, 
out of which their Lordſhips ſelect two for 
the examiners. If they find him qualified, 
they make a report thereof in writing; 
which 
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which being preſented, is read by the Lord 
Pre ſident next day, in preſence of the Lords, 
and then the perſon is admitted. He after- 
wards qualifies, by taking and ſubſcribing 
the oaths. The fees of admiſſion amount in 
all to L. 17, 178. 

The principal clerks of Seſſion are em- 
powered to do every thing within the verge 
of their office, as fully as if they were ad- 
mitted notaries in the uſual formal man- 
ner; — ſo that inſtruments in their hands in 
proceſſes, &c. make as much faith as the 
inſtruments of any notary- public. The 
clerks of the General Aſſembly of the Church 
of Scotland, and other courts are privileged 
in the ſame manner. 

A copy of the notary's admiſſion, upon 
ſtamped paper, and ſubſcribed by the clerk, 
is delivered to him when admitted, bearing, 
that having been found qualified, and ad- 
mitted by the Lords of Council and Seiſion 
a notary public, with his Majeſty's authori- 
ty, he may exerciſe the ſaid office as fully 
and freely as any other does over all Scot- 


Cc3 | land ; 
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land; and as he has given his oath de fidel; 
adminiſtratione, and received a protocal- 
book, conſiſting of ninety-one leaves, all 
duly marked by the clerk, ſo he hath found 
caution for the honeſt, faithful and due ad- 
miniſtration of his office, and is to uſe the 
like ſign and ſubſcription manual as is an- 
nexed to his faid act of admiſſion, in all in- 
ſtruments of importance. 


Follows a copy of the ſaid ſign and ſub- 
ſcription : | 


IL 307 ] 


nen Ex co Ve- 
FIDES PRASTANTIOR ARO. 1 „% 4 B. cle- 


— — ricus Edin- 

A. B, N. P. bur genſis dio- 

. ceſeos, nota- 

D. teſtis. rius publicux 

E, teſtis. auctoritate re- 

Fali, ac per 

Dominos Concilii et Seſſionis, ſecundum tenorem 

acti parliamenti, admiſſtts; quiapremiſhs omni- 

bus et ſingulis, dumſic ut premittitur dicerentur 

agerentur et fierent, una cum prenominatis teſti- 

bus preſens per ſonaliter interfui ; eaque omnia 

et ſingula præmiſſ fic ſieri, vidi, ſcivi, et audivi, 

ac in notam cepi ; ideoque hoc pra ſens publi- 

cum inſtrumentum, manu mea [or, manu D ſer- 

vitoris mei] fideliter ſcriptum, exinde confeci, 

et in hanc publici inſtrumenti formam redegi, 

fignoque, nomine, et cognomme meis ſolitis et 

conſuetis, ſignavi et ſubſcript, in idem, robur, 

et teſtimonium veritatis omnium et ſingulorum 
præmiſſorum, rogatus et requifitus. 


re” — rr 
1 — — — — 
ET. 2 — 


r 


= 


This 
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This doquet is uſed by the notary in all 

inſtruments of importance, as already noti- 

eed; and for thoſe of leſs moment he has a 

ſhorter one, which he aflumes to himſelf at 

his admiſſion, ſuch as Hac attęſtor—. Quod 

vide aſſero— Quæ atteſtor; or imply, at- 
teſtor, &c. 

Beſides theſe doquets, Slide are two or 
three more adopted in attening copies of 
writs, or ſubſcribing for perſons who cannot, 
write. The doquet adjected to the former 
may be in this form. 

What is written upon this and the —— 
preceding pages, 18 a true and exact copy 
of the original, &c. [here take in the name 
of the paper] made and granted by — to 
. of the date, tenor, and contents par- 
ticularly before written, without addition, 

diminution, or alteration, the ſame having 
been duly compared by me notary-public 

ſubſcribing, at Edinburgh the day of 

years, before theſe witneſſes, — and 


N. B. 
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N. B. The above form will ſerve equal- 
ly well when two notaries are neceſſa- 
ry, only by changing the fingular in- 
to the plural number, thus, . by us 
1 — anke. 2 


The doquet adjected to writs, where per- 
ſons cannot write, is as follows :—At the 
ſpecial requeſt of who declares he can- 
not write“, I notary-public, or we notaries- 
public, ſubſcribing, do ſubſcribe for him, he 
having touched the pen, and delivered the 
fame to me (or to us, as the caſe may be) 
for that effect, after the above-written 
had been read over to him in the preſence. 
of the witneſſes ; the ſaid being well 
known to me, though not to the witneſſes, 
or, known to the witneſſes, as they have aſ- 
ſerted, but not to me. 


N. B. * If the party could write formerly, 
but by ſome diſeaſe or impediment is 
unable to do ſo at preſent, the ſame 
muſt be expreſſed here, thus : by rea- 

ſon. 


11 


fon of ſickneſs, a paralytic ſtroke, ot 
wound, as the caſe may be. 


The duty and office of a notary may be 
well comprehended under the following 
heads: 1/7, The giving, forming, and ex- 
tending of inſtruments in form, when requi- 
red by parties. 24, The giving and extend- 
ing of notorial copies of writs. 34, The 
ſubſcribing of writs and ſecurities for and 
at the requeſt of perfons who either cannot 
write themſelves, or who could do fo for- 
merly, but, by reaſon of fome temporal im- 
pediment, as before hiated, are at the pre- 
ſent time incapable. 


Of notorial Inſtruments. 


An inſtrument, in a ſtrict ſenſe, is a ſo- 
lemn, duly- regulated deed, given under the 
hand of a notary-public as a proof and evi- 
dence of what is actually done, and formal- 
ly therein repreſented, 


It 
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It is requiſite that every inſtrument be a- 
greeable to the law of the land, and true ei- 
ther in itſelf, or with reſpect to another 
writing mentioned in it, or to which it re- 
fers, and by which it may be made certain 
and determined, and from which may ap- 
pear what it contains, for it is of like force 
in law, not to be, and not to appear to be. 

It muſt be perfect in its form, i. e. have 
all the uſual clauſes of ſtile, and other ſo- 
lemnities; it muſt not be raſed or vitiated 
in any, part of it, which will keep it from 


being probative: The meaning and inten- 


tion of parties muſt be diſtinctly narrated 
and expreſſed in words, not vicious in or- 
thography or grammar—and the ſentences 
well conceived, that the inſtrument may be 
effectual and obligatory. And, /a/ily, The 
ſettled order and tenor, commonly uſed and 
eſtabliſned by immemorial cuſtom of ſtile, 
muſt be obſerved. 8 
Every inſtrument conſiſts of two principal 
parts, viz. 1-0, The ſubſtantial part, which 
contains the fact and ſubſtance of the mat. 
rer 


181 


ter tranſacted. 2do, The formal part, in 
which all the formalities of the inſtrument 


are expreſſed. The ſubſtantial parts of in- 
ſtruments are various, and differ as the par. 
ticulars and buſineſs in hand may require. 
The formalities in uſe are, I/, The invoca- 
tion, which is uſed in all inſtruments of mo- 
ment and duration, as ſeiſins, &c. 24ly, 


The inſtrument is begun with the date and 
year of his Majeſty's reign. 3dly, The fact 


and ſubſtantial part of it. 45/5, The party 


concerned requiring inſtruments from the 
notary upon what was done. Then follows 


the place where the inſtrument is taken; 
and even the locus loci is expreſſed when 


neceſſary: and next, the hour of the day in 


which it was done: then the witneſſes names 
and deſignations preſent; and, laſt of all, 
the notary's doquet and ſubſcription, and 
the ſubſcription of the witneſſes. 

In all inſtruments there are three perſons 


principally concerned, beſides the witneſſes : 


in ſeiſins, the ſuperior, or his bailie ; the val- 
{al, or his attorney 7 and the notar y : in re- 
ſignations, 


VS 


To Mr C. D. merchant | 
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ſignations, the reſigner, or his procurator; 
the ſuperior, or his commiſſioner, and the 
notary: in intimations, the intimator, or 
his procurator; the perſon to whom intima- 
ted, and the notary. 


Examples of Bills in common Uſe, with Iu- 
firuments of Proteſt thereon. 


L. 53: 10:6 Edinburgh, Sept. 7. 1790. 

Three months after date, pay to me or 
order, at John's coffeehouſe here, fifty-three 
pounds ten ſhillings and ſixpence line 
money, for value of 


A. B. 


in Edinburgh. C. D. 


The bill, when paid, 1s delivered up to 
the accepter ; and it is proper to get a re- 
ceipt on the back, in this form: 

Edinburgh, ——, - 

Received payment of this bill. 


DGG Ä» When 


0G aug. 3 


When the payment is received from 2 
third party, it will be neceſſary to-add, from 
ſuch a one; and, if it is not upon the very 
day of payment, to mention the date. A 
partial payment is marked thus: Received 
in part payment”—always taking care to 
mark the date ; and, in partial payments, 
this ought to be particularly attended to, 
for calculating the intereſt, otherwiſe the 
Partial payments may be held to have been 
made all at the ſame time. 

When the drawer of a bill chooſes to con- 
vey it to another perſon, he writes upon the 
back of the bill as follows, and this is called 
indorfation—*® Pay the contents to — or 
order, for value. Signed 

It is alſo proper to mention the deſigna- 
tion of the perſon to whom the indorſation 
3s made. 

Some put their names upon the back of 
their bills blank, to be filled up either for 
receipts or indorſations, as occaſion may oo- 


gur: this is wrong, for a third perſon, pay- 
ing for the accepter, (to whom he is in- 
debted, 


{ 31s 1 

debted, and therefore has pronuſed to retire-. 
his bill) may fill up one of thoſe blank-in- 
dorſations, and indorſe it away to a fourth 
perſon, to prevent compenſation taking. 
place; and, the perſon ſo indorſing becom- 
ing bankrupt, recourſe upon him may be 
Joſt : whereas, by making out a receipt at 
giving up the bill, no ſuch miſtake can poſ- 
fibly happen. | 

If a bill is not paid when due, it is ne- 
ceſſary to cauſe it be proteſted; and the 
proteſt muſt be recorded within ſix months 


5 after the bill falls due, otherwiſe no ultimate 
| diligence can be done upon it. It is the ſa- 
. 


feſt way, however, to put bills on record 
as ſoon as may be. 

In caſe of an indorſed bill, the indorſee 
8 may proteſt it, and raiſe diligence againſt the 
accepter, drawer, and all preceding indor-- 
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6 
to do ſo till the laſt of the three days), other- 
wile the indorſee has no recourſe for pay- 
ment but upon the accepter only; and, 
when the third day of grace falls upon a 
Sunday, the proteſt muſt be taken upon the 
Saturday preceding. 

If one intends to indorſe a bill, and be ne 
further liable for it, and if the indorſee be 
willing to accept of it on thoſe terms, it is 
neceſſary to add to the above form of indor- 
ſation the words © awi#5out recour fe.” 

If diligence has been done upon a bill, it 
cannot afterwards be conveyed to another 
by indorſation, but by an affignation to the 
bill and diligence ; and the aſſignation muſt 
be written upon ſtamped paper, and intima- 
tion thereof made by a notary-public, or by 
ſome equivalent act. 

A bill, after it is indorſed or aſſigned, is 
conſidered as e paid to the onerous indor- 
ice or aſſignee, and therefore carries right to 
the ſums contained in it, free from every 
burden except thoſe marked on the bill it- 
fel. An onerous indorſee is one who has 

| | paid 
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paid money for it, or got it in ſatisfaction of 
a debt; hence no receipt or diſcharge by 
the original creditor in a bill, if written on 
a paper apart, can defend the debtor from 
paying a ſecond time to the indorſee, even 
though the indorſation be poſterior in date 
to the receipt or. diſcharge. Here, alſo, 
though the bill ſhould be granted without. 
value paid for it, or though the accepter 
ſhould have a ground of compenſation a- 
gainſt the. indorſer, or though arreſt ments 
ſhould' be ufed at the inſtance of a creditor: 
of the indorſer, thoſe pleas would not be 
good againſt the indorſee; but if it can be 
proven that the indorſee paid no value for 
it, or that he did not pay the full. value, the 
mdorſee. is conſidered juſtly as but a name, 
and therefore all exceptions againſt the ori- 
ginal creditor will be ſuſtained. againft the 
indorſee. | 
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| Inftrument of Proteſt on the foreſai d Bill, 


Firſt copy the bill verbatim, then ſay, 
At Edinburgh, the day of years, 
the bill above copied, written upon ſtamped 
paper, was, where payable, duly proteſted 


buy me notary- public ſubſcribing, at the in- 


ſtance of the drawer, merchant in 

gainſt the ſaid accepter for not payment of 

the contents, and for intereſt, damages, and 

expences, as accords, before theſe witneſſes, 

and - , ſpecially called and required 
10 the —.— 2 Then the notary, after Is 
ſhort doquet, ſubſeribes his name. 

It would appear that the form of proteſt- 
Ing bills formerly differed ſomewhat from 
the preſent practice. The holder of the bill, 
or a procurator for him in his name, dent, 
with the notary and witneſſes, to the place 
where the bill was payable, and demanded 


„ 4 


payment; and, if refuſed, inſtruments were 


taken in the hands of the notary, and the 


inſtrument of proteſt was as follows: 
At 


1 


At Edinburgh, the 


day of | 
ay Of 4 
years: the which day, in preſence of me ft 
notary-public ſubſcribing, and witneſſes af- | | 
ter named, compeared perſonally the faid 
, Or procurator for the ſaid 4 1 
to whom the bill above copied is due, or to [| 
whom the bill above copied is indorſed, and 
paſſed with us to the perſonal preſence of 
the ſaid ; or, if the accepter be not 
got perſonally, to the dwelling-houſe in 
of the ſaid , and demanded pay- 
ment of the ſaid bill, which not being com- | 
plied with, he proteſted the ſame againſt the we! 
ſaid accepter for not payment of the con- 
tents, and for intereſt, damages, and expen- 11 
ces, or for all coſts, ſkaith, damages, intereſt, 
and expences ſuſtained, or to be ſuſtained, 
and thereupon aſked and took inſtruments 
in my hands, before and in preſence of 
and , witneſles to the premiſſes ſpecial- 
ly called and required. 


A Draft. 
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A Draft. 


T. 150 Sterling. London, Sept. 8. 1790. 


At fourteen days ſight, pay to ——, mer- 
chant in Edinburgh, or order, one hund- 


red and fifty pounds Sterling, value of A. B. 


To Mr C. D. merchant 4 
in Edinburgh.” 


It is neceſſary to preſent the draft for. ac- 


ceptance ; and the holder of it ought not to- 


keep it up, for, by delaying long to preſent 
it, there may. be an alteration in-the circum- 
ſtances of the perſon drawn upon. If it is 
accepted, the acceptance muſt be. dated; if 
refuſed, it is neceſſary to proteſt it for n»n- 


acceptance ; and,. when the time of pay- 
ment is come, to proteſt ita ſecond time for 


not payment. But when a draft: is drawn 
payable againſt a certain day, as, againſe. 
the fit day of October next, or ten days after 


date, it need not be proteſted for not ac- 
ceptance, 


n 

ceptance, till the day of payment; becaufe 
that day can neither be prolonged nor ſhort- 
ened by the time of acceptance; and if it 
is accepted before the term of payment, the 
acceptance need not be dated. If the hold- 
er, after acceptance, neglect to proteſt for 
not payment, till after the days of grace are 
expired, he has none but the accepter liable. 
Notorial proteſts on drafts or bills of ex- 
change, either for non- acceptance or not- 
payment, having a copy of the bill affixed 
to them, are, by 1681, c. 20, regiſtrable 
within ſix months after the date of the bill, 
in the caſe of non- acceptance; and fix 
months after its falling due, in the caſe of 
non- payment; and on the bill thus regiſter- 
ed, horning on ſix days may paſs at the 
ſuit of the creditor, either againſt the draw- 
er or indorſer, in the caſe of non-accept- 


ance, or againft the accepter, in the caſe of 


non-payment. This ſtatute is extended to 
all inland bills, i. e. bills both drawn and 
taken payable in Scotland. 1696, c. 36. 


By 
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By the foreſaid act 1681, the creditor it 
@ bill hath ſummary diligence by horning 
againſt the drawer and indorſers, even be- 
fore the term of payment, if he who is 
drawn upon ſhall not accept the bill. 

It is ſufficient to fix an obligation on the 
drawer of a bill, without his deſignation, if 
the ſubſcription appear to be his; and the 
deſignation of the creditor is unneceſſary, 
becauſe his being poſſeſſed of the bill ſup- 
plies it, and diſtinguiſhes him to be the true 
creditor, if he bear the name given in the 
bill to the creditor. 

Where a bill or draft is proteſted, either 


for not- acceptance, or not- payment, the diſ- 


honour muſt be notified to the drawer or 
indorſer, within three poſts at fartheſt. | 
A draft, payable at fight, need not be ac- 
cepted, but muſt: be paid at preſenting ; 
and if not paid, proteſted, and. the drawer 
is liable for intereſt, &c. from the. date of 
the draft.; and a draft payable at ſo many 
days ſight, in caſe of acceptance thereof, 


nad not payment, all concerned are liable 
from 


1 


From:the date of its falling due, if duly ne- 
gotiated. A& 1696, c. 36. and 1681, c. 20. 

The ſum, at length, in the body of a 
draft or bill is the rule for payment, and 
not the figures at the top of it, which are 
altogether ſuperfluous. 

The act 1772 hath introduced a ks 
lege to a perſon who pays for honour of any 
of the indorſers, the drawer or accepter of 
2 bill, viz. that though the bill be not in- 
&orſed to him by the indorſee, to whom he 
paid it, he may raiſe horning upon it in the 
ſame manner as if it had, upon the proteſt 
already taken by the indorſee to whom he 
paid the money ; but upon applying for 
horning, he muſt produce a receipt on the 
back of the proteſt, by the ſaid proteſting 
indorſee to whom he paid by act of honour, 
on a miſſive letter from him, mentioning 
the diſhonour. The form of the receipt is, 


Edinburgh, Sept. — 1790. 


Received by me, the within 
the allo wathin 


— from 
the ſum of ——, being 
ihe 
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the contents of the bill within copied, with 
two ſhillings and fixpence Sterling as the 
expence of this proteſt and act of honour. 
It being declared by the perſon who pays 
in this manner, that he will not pay in the 
way the bill or draft is drawn, but upon 
proteſt for the honour of ſuch a one; the 
drawer, or one of the indorſees, holding, 
nevertheleſs, that perſon, and the others 
concerned, liable to him for his reimburſe- 
ment and recourſe. It is the part of the no- 
tary to mention the compearance and decla- 
ration, which muſt be annexed to the inſtru- 
ment of proteſt, and ſubſcribed by the nota- 
ry, and after it the perſon who receives pay- 
ment of the money grants his receipt. 
Thus, for inſtance, where a bill does not ex- 
preſsly bear value in the hands of the per- 
ſon drawn on, though there may be a pre- 
ſumption that he is not debtor to the draw- 
er, and, in conſequence of this, an action of 


recourſe would be competent to him againſt 


the drawer for repayment; yet there are 
few 
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few perſons drawn upon who are not poſſeſſ- 
ed of the drawer's effects, who will venture, 
on the faith of this preſumption, to accept 
any draft of his, till it be proteſted againſt 
them for non-acceptance ; after which they 
may accept and-pay it upon proteſt, for the 
honour of the drawer, without any hazard 
of loſing recourſe againſt him; or, when it is 
drawn, bearing value to be in the hands of 
the perſon drawn on, and he has objections 
againſt that being the caſe, either in whole 
or in part, and does not wiſh to diſoblige 
the drawer, or put him to any inconvenience, 
he may allow it to be proteſted, giving for 
a reaſon, that he will not accept it as drawn, 
or that he has not value in his hands, and 
afterwards pay it for honour of the drawer, 
or the laſt indorſer may pay the indorſee, 
to whom he was addebted, and raiſe letters 
of horning againſt all concerned, as if it had 
not been indorſed. | 


E e Inſtrument 
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Tufirument of Proteſt on the above Draft. 


At Edinburgh the day of —— years, 
the bill or draft above copied, written on 
ſtamped paper, was by me notary-public, 
ſubſcribing, preſented to the ſaid C. D. and 
acceptance demanded, which he refuſed, 
becauſe there was no value in his hands, or 
becauſe he had no advice concerning the 
ſame ; and, therefore, ] the ſaid notary- 
public, did proteſt the ſame at the inſtance 
of the ſaid A, B. the drawer, or at the in- 
Nance of „ holder of ſaid draft or bill; 
and to whom as ſuch it is blank indorſed, 
(as the caſe may be) againſt the ſaid C. D. 
for not acceptance, in the former caſe ; and 
in the latter caſe, againſt the ſaid C. D. for 
not acceptance, and alſo againſt the ſaid A, 
B. for recourſe, and againſt both for inte- 
reſt, damages and expences, as accords, be- 
fore theſe witneſſes, and ——, 
| When the term of payment comes, as was 
before hinted, if the ſaid bill is not retired, 
then 


„ 


1 
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then it muſt be proteſted again for not pay- 
ment; and, in caſe of an indorſation upon 
it, muſt be done within the three days of 
grace, to preſerve recourſe, and the drawer 
adviſed of the diſhonour in due form. The 
inſtrument of proteſt is the ſame with the 
foregoing; only, inſtead of the words“ for 
«© not acceptance,“ it muſt bear, for © not 
“payment df the contents,“ &c. 

By the act 1772, promullory notes bare 
the ſame privilege with bills. The form of 
one is, 

| Edinhurgh, gth Sept. 1790. 

One day after date, I promiſe to 
pay to „or order, at the Exchange 
coffeehouſe here, the ſum of fifty- three 


pounds ten ſhillings and nine-pence half- 
penny, for value. 


And the inſtrument of proteſt, and manner 
of negotiation, is the ſame with that of bills 
in every reſpect. 

It may be proper to. obſerve, that bills or 
promiſſory notes, when drawn payable at a 
very diſtant term, loſe the privilege of other 
bills. 


ny. 


bills. For inſtance, a bill drawn at a year 
after date is entitled to all the ordinary pri- 
vileges of bills; but one at three years has 
been refuſed them. 

Though, after the elapſe of ſix months 
from the term of payment, bills loſe the pri- 


vilege of ſummary diligence, yet they are 
affetable by an ordinary action and arreſt- 
ment, &c. 
No extrinfic ſtipulations ought to be con- 
tained in bills, which is contrary to the pro- 
per nature of them. Thus, a bill with a 
penalty, or clauſe of intereft from the date 
of it, is null; but one bearing intereſt after 
the term of payment, is valid, the law al- 
lowing ſuch intereſt without any ſuch clauſe. 
Bills muſt be proteſted where they are 
payable; and, if no place of payment be 
mentioned, they muſt be proteſted in the 
perſonal preſence of the accepter, or at his 
dwelling-houſe; and, if drawn payable in 
Edinburgh in a general way, without ſpeci- 
fying any particular place, it is cuſtomary 
0 
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to proteſt them at the market-croſs there, 
and at the Exchange coffeehouſe, as places 
of public reſort for men of buſineſs. 

N. B. Action was refuſed on a bill ſign- 
ed by two notaries, there being no 
witneſſes to their ſubſcription. Dict. 
Vol. II. p. 472. Buchanan. 


An additional ſolemnity has been given 
to bills, receipts, &c. by ſome late ſtatutes, 
which require them to be written upon pa- 
per paying a ſtamp- duty, otherwiſe to be 
void; for which ſee the following ab- 
ſtract— | 

All inland bills of exchange, promiſſory 
or other notes, draft, or order, under 50 l. 
to pay a ſtamp of 6d. 

All inland bills, &c. for 501. or upwards, 
to pay IS. 

Foreign bills of exchange, i. e. bills drawn 


in Great Britain upon foreign countries, and 


the duplicates and triplicates of ſuch bills, 
6 d. each. 


All bills of exchange, promiſſory notes, 
E e 3 drafts, 
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drafts, or orders, payable upon demand, and 
under 10 1.—3 d. each. | 
Exceptions, All notes and bills of the 
Rank of England, Drafts or orders for 
payment of money on demand, upon any 
banker within ten miles of the place of reſi- 
dence of the perſon drawing ſuch draft or 
order. Bills of exchange, promiſſory or o- 
ther notes, drafts, or orders, iſſued in Scot- 


land, where the ſum does not exceed 40 
ſhillings. 


Receipts, 


All receipts and diſcharges granted for 
the payment of money, amounting to 2 1. 
and below 201. to pay 2 d. 

All ſach receipts and diſcharges for 20 J. 
and upwards, to pay 4d. Receipts in full 

to pay 4d. 
No perſon to write or ſign any bill of ex- 
change, promiſſory note, or receipt, liable 
to ſtamp duty, except on ſtamp paper, un- 
1 
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der a penalty of 3 1.—Perſons required to 
give a receipt may provide the ſtamp, and 
charge the value. 

Duty on receipts to be paid by the per- 
ſons requiring them, except ſuch as ſhall be 
for money paid for any ſalary, penſion, &c. 
from the king, which is to be paid by the 
perſon giving the receipt, 

Exceptions. Receipts for ſeamen and 
ſoldiers wages and penſions, and dividends 
from the public funds. All vellum, paper, 
&c. to be ſtamped, before any promiſſory 
note, receipt, &c. ſhall be written thereon, 
And to ſtamp a bill or receipt, already. 
wrote on, to make them effectual, 101. 


Attorneys, ſolicitors, procurators, writers; 
or agents, practiſing in any court of law in 
London, Weſtminſter, borough of South- 
wark, or Edinburgh, muſt, after the ift of 
November 1785, and before commencing 
any ſuit where the amount is 40 s. take out 
a certificate or licence, and pay 5L All o- 


ther 
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ther parts, 3 1.—Penalty (without any eva- 
fion whatever) 30 l.—and rendered incapa- 
ble of acting. 

With every proceſs exceeding 40 s. a du- 
ty of 2 8. 6 d. muſt be paid to the clerk of 
court by the agent for the purſuer, and the 
fame for the defender. And for every ſepa- 
rate intereſt of different purſuers or defend- 
ers in one proceſs, 2 8. 6 d. muſt be paid. 


| Bonds . 


On every bond for money of 1001. and 
under, 4 8.—above 100 J. and under 500 L— 
9 $.—500 J. and upwards, 14 8. 


Tudentures. 


Every indenture, leaſe, or deed, (bonds 
excepted) | 5. 8. The maſter of every ap- 
prentice muſt pay into the flamp-oflice, 
within ſixty days, 6.d. in the pound on the 
apprentice fee, if under 501. and 1 s. if a- 

bove; 


11 


bove; otherwiſe the indenture is void; but 
the indenture may be ſtamped after that pe- 
riod on paying double duty. 


Legacics. 


A receipt for a legacy or ſhare of perſon- 
al eſtate of 20 l. or under, to be wrote on a 
ſtamp ſheet of 5 s.—-If above, and under 
100 J.— os. 100 l. two pounds, and 20 8. 
additional on every further 100 l. — Wives, 
children, and grandchildren pay only half 
nd duty, and no part of the additional 20 s,— 
— Legatees pay the duties. 


For every fheet whereon the principal co- 
py of depoſitions of witneſſes, or any affida- 
vit, is written, relating to cauſes of the va- 
lue of 5 l. purſued in any court in Scotland, 
s. ſtamp duty.—Perſons on the poor's roll 
are exempted. 

Every extract of any deed whatever, from 
any public record in Scotland, (except pro- 
telts upon bills under 40 8.) 18. per ſheet. 

The 
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The extractor, or keeper of the record, of 
any agent or writer offending in the above 
two articles, or uſing too low ſtamps, for- 
feits 10 I. and loſes his office; and the paper 
is declared unavailable in law or equity, un- 
til both the duty and penalty are paid. The 
quantity to be contained in each ſheet 15 re- 
ſtricted to what is called regulation writ. 


Every transfer of ſtock, in any company, 
ſociety, or corporation in Great Britain, 98. 


Every original inſtrument of ſurrender, 
charter of ſaſine, or burgage tenure, every 
faſine upon mortgage, every retour of any 
ſervice of heirs, every charter of reſigna- 
tion, and every inſtrument of furrender of 
lands to the ſuperiors in Scotland, 4 8. 9 d. 


Every agreement, whether the ſame ſhal! 
be only the evidence of the contract, or ob- 
ligatory on the parties, or minute of ſale, 
Sy 

Every 
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Every inventory of furniture, goods, or 
elfects, made with reference to any agree- 
ment, except thoſe produceable in eccleſiaſ- 
tical courts, or goods diſtrained for rents in 
arrear, 28, 6 d.—Every award 3s. 


No agreement void, in caſe the ſame ſhall 
be ſtamped, or the duty paid, within twen- 
ty-one days after the lame ſhall have been 
executed, | 


Policies of inſurance on any article what- 
ever, not exceeding 1000 l. muft be wrote 
on a ſtamp theet of 58.—If 1000 l. or above, 


198—And upon houſes and goods inſured 
from fire, 1 s. 6 d. per ann. for every 1001, 


muſt alſo be paid. 


Every bill of loading on goods exported, 
18. 


Every certificate for drawing back duty 


Every 


. 
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Every admittance of a fellow into the col- 
lege of phyſicians, of an attorney, clerk, ad- 
vocate, proctor, notary, or other officer, iu 
any court of Great Britain, 41. 


- 


Every inftitution or licence from any pref. 
bytery, 5 s. 
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Is defined to be poſſeſſion, is a public act 
or deed, by the ſuperior, or his bailie ſpe- 
cially conſtitute for that effect, giving poſ- | . 
ſeſſion of the feu to the vaſſal, or his attor- f 
ney, by delivering earth and ſtone of the 
ground of the lands, in preſence of a nota- 6 
ry- public and witneſſes, upon the ground ; | 
of the lands, upon a lawtul day, betwixt 1% 
jun riſing and ſun ſetting ; upon all which i 
the receiver takes and requires inſtruments j 
of the notary ; thence called an inſtrument | 
of ſeiſin: which is ſo neceſſary, that, till it be 1 
taken, the right of the lands is incomplete; 9 
and a ſecond diſpoſition, with the firſt ſeiſin, | | 44 
in a competition of rights, will be preferred ö 


—— 1 
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to the firſt diſpoſition with the ſecond. in- 


teftment ; and, to complete all, theſe ſeiſins 
- "ks by | 


muſt 
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muſt be regiſtered within ſixty days after 
date, elſe they are null as to ſingular ſuc- 
ceſſors. 

In a formal inſtrument of ſeiſin, are the 
ten following particulars, viz. I/, The in- 
vocation, in Dei nomine. 2dly, The title, 
3dly, The appearance of the vaſſal, or his 
lawful attorney, in preſence of the notary 
and witneſſes, upon the ground of the lands, 
having the warrant of the ſeiſin. 4thly, The 
narrative of the warrant of ſeiſin, as a char. 
ter, diſpoſition, precept of clare conſtat, pre- 
cept of retour, &c. 5thly, The delivery of 
the warrant to the ſuperior or his bailie, 
whoſe warrant is ſecured, becauſe his name 
js filled up in the blank of the precept of 
ſeiſin; and the vaſſal's requiring infeftment, 
0:hly, The bailie's accepting of the precept, 
and giving it to the notary, to be read and 
publiſhed in preſence of the witneſſes ; and 
the notary's doing it accordingly : and the 
precept of ſeiſin muſt be inſert verbatim in 
the inſtrument. 7thly, The bailie's deli- 
very to the vaſſal, or his attorney, poſſeſſion 

| 0; 
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of the ſubjects diſponed, by the proper ſym- 


bols, as earth and ſtone for the lands, &c. ; 
and ought to expreſs the lands particularly 
referred to in the charter or diſpoſition. 
81% /Y, The vaſſal or attorney's requiring 
inſtruments of the notary. gehly, The ſeiſin 
muſt bear theſe things to be done upon the 
ground of the lands; the hour of the day 
when taken; with the witneſſes names and 
deſignations, before whom done. And, 
ꝛothiy, The notary's doquet, and his and 
the witneſſes fubſcriptions. . 


A feifin given by the ſuperior is called a 


ſeiſin propriis manibus ; becauſe the ſupe- 


nor himſelf actually gives ſeifin, ex propriix 
manibus, to the vaſſal: and betwixt a ſeiſin 
proprits manibus, and the ſeiſin given by the 
fuperior's bailie, there is no difference as to 
the effect, for both are valid, if formally 
extended. But the difference between them 
in the form, is in the following particulars. 
1/, In a ſeiſin, propriis manibus, the war- 
rant of ſeifin is therein narrated, as a char- 
ter, diſpoſition, &c. ; whereas, in a ſeiſin 
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by the ſuperior's bailie, it is refered to iu 
the precept of ſeiſin. 2d/y, The delivery 
of the warrant to the ſuperior, and requir- 
ing him to give ſeifin ; the requeſt muſt be 
thus, That the ſuperior would, in imple- 
ment, and in conſequence of the charter, 
diſpoſition, &c, proceed to the giving, ex 
proprits ſuis manibus, ſeiſin to the vailal, or 
his attorney. 340%, In a ſeiſin by the ſupe- 


rior's bazlie, the precept of ſeiſin is inſert 


verbatim; but, in a ſeiſin proprizs manibus, 
it necds not: And, when the ſuperior gives 
delivery of poſſeſſion to the vaſlal, it is ſaid, 
That, in conſequence and implement of the 
charter, diſpoſition, &c. the ſuperior, ex pro- 


priis furs manibus, gave and delivered ſeiſin 


to the vaſſal. And, 47hly, The inſtrument 
of ſeifin, proprizs manibus, ſhould contain 
this ſpecial clauſe, after the words fpecially 
called and required, in the eloſe of a ſeiſin 
by. a bailie: As alſo, the ſaid A. D. in 
5 ſign and token of the verity of the whole 
« premiſes, has inſtantly ſubſcribed this pre- 


< ſent inſtrument, place, day, month, year 
\ „ of 


V 


T 
* 
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4 of God, and year of his Majeſty's reign, 
« firſt aboye-written, before the witneſſes 
« above-tdeſigned, and hereto ſubſcribing.” 
And the ſuperior, as well as the notary and 
witneſſes, muſt ſign the inſtrument. This 
additional clauſe is likewiſe requiſite in an 
inſtrument of refignation, proprizs manibus, 
and both in the ſame words. 
The proper ſymbols for the ſeveral ſub- 
jects, whereof poſſeſſion ts neceſfary to com- 
plete the right, and which are not to be 
given ex iþfa corporaliter, are various, and 
are as follows, viz, Earth and tone for 
lands; an handful of growing corn or ſtub- 
ble for parſonage-tithes ; an handful of graſs 
and corn for vicarage-teinds ; clapp and 
hopper for mills; a penny money, and earth: 
and ſtone of the lands whereout an annual- 
rent is upliftable, is a ſymbol of annuatrent 
net and coble for a ſalmon-fiſhing; hecks 
and lairs for a cruive ſalmon- fiſhing ; pſalm 
book and keys oi the church doors for pa- 
tronages ; haſp and ftaple for tenements 
within buurgh, to the heir, and earth and 
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ſtone to the ſingular ſucceſſors; an oar and 


a penny for ferry- boats; a veſſel full of wa- 
ter for a well; a penny money for a ſalt- 


pan; ver ga juſticiaria for ſuperiorities; acts 


of parliament and court- books for the office 


of a ſheriff, ſtewart, bailie of baliary or re- 


gality ; a baton for military offices; a ſcroll- 
book or copy for civil offices. 


There is no ſpecial language to which we 


- 
4% 


are tied in extending of inſtruments ; and 
therefore, regularly, the ſeifin ought. to be 
wrote in the ſame language with the war- 
rant of it, whether it be Latin or Engliſh; 
for two different languages, in one and the 
ſame paper, ſeem very incongruous. 
Neither inſtruments of ſeiſin nor reſigna- 
tion are of themſelves probative, becauſe 
they are only aſſertio notarii, unleſs the war- 
rant appears, as the precept of ſeiſin, procu- 
ratory of reſignation, &c. and then they are 
ſafficient. ö 


* Inſtrument 


1 
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Inſtrument of Seiſiu. 


IN THE NAME oF Gon, Ax EN. Be it 
known to all men, That, on the — day 
of , In the year of our Lord one thou- 
ſand ſeven hundred and fifty-nine, and of 
the reign of our Sovereign George the Se- 
cond, by the grace of God, King of Great 
Britain, France, and Ireland, the thirty: ſe- 
cond year, In preſence of me notary-public 
and the witneſſes ſubſcribing, appeared A. X, 
and paſſed with us to the ground of the 
lands and others after mentioned ; having 


and 


Or, appeared A, as heir to the deceaſed B. his father; 
as having right by aſſignation in manner after ſpe · 
eiſied; or, appeared A. as attorney in name and behalf of 
B; cr, in name and behalf of B, heir ſerved and re- 
toured to the deccaſed C. his brother- german; or, in 
name and behalf of B. afiignee ſpecially conſtituted by C. 
in manner after ſpecified ; or, appeared A. for himſelf, and 
in name and behalf of B. his ſpouſc, according to the che. 


rafter the perſon bore ti whom ſeiſin was given, 
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and holding in his hands + an abſolute and 
irredeemable right and diſpoſition granted 
by B. ; whereby, for the reaſons therein ex- 
preſſed, he fold and diſponed to the ſaid A. 
his heirs or aſſignees whatſoever, heritably 


and irredeemably, all and fingular [ Here in- 
ſert 


+ A deed of entail. 


Having and holding in his hands a diſpoſition or deed of 
entail, bearing date, &c. by which B. under the qualifica- 
tions therein and afterwards rehearſed, alienated and diſ- 
poned to the ſaid A. his ſon, and the heirs- male of his body; 
which failing, [as in the diſpeſition], abſolutely and irre- 
deemably, all and ſingular [Tranſcribe the ſubjeAs from the 
deed ſelf, word for word.) Refer ring nevertheleſs, &c. 
fThe reſervations and conditions are bere enumerated, as the 
above - ſaid diſpoſition, comprehending a clauſe of infeftment, 
8 procuratory of reſignation, a precept of ſeiſin, and ſeveral 
other clauſes and conditions, more largely repreſents. | 


An beritable bond is narrated thus : 


An heritable bond, bearing date, &c. whereby B. for the 
eauſcs therein ſpecified, became bound and obliged to veſt 
and ſciſe the ſaid 4. his hcirs or aſſigns, heritably, and un- 
der reverſion in manner therein mentioned, in all and 

whole 


L 345 J 
fert the lands, &c. as they are denominated in 
the conveyance] together with all right, &c. 
as the above ſaid diſpoſition, bearing date, 
&c. and containing a clauſe of infeftment a 
ne and de me, a procuratory of reſignation, 
a precept of ſeiſin, and divers other clauſes 


and 


whole an annualrent or yearly duty of , or ſuch an 
annualrent as ſhould be anſwerable to the principal ſum of 


, by the laws of this kingdom for the time, to be up- 


lifted at two terms in the year, #hitjunday and Martiumas, 
by equal portions, forth of all and ſingular [1nſert the lands}, 
or forth of any part or portion thereof, out of the readieſt 
rents, revenues, and annual profits of the ſame ; as the 
forementioned bond, including a procuratory of reſignation, 
2 precept of ſeiſin, a clauſe of redemption, and divers other 
clauſes and obligements, more fully bear. 


Narrative ef a contract of -— FA 


—— contract of marriage betwixt the ſaid 4. with the 
joint accord and approbation of C. his father, on the one 
fide, and the above B. with the unanimous advice and af- 
{ent of D. her father, on the other; whereby the ſame G. 


in contemplation of the marriage, and in conſideration of 


the marriage-portion thereig mentioned, bound and obliged 


tmſelr 


1 346 J 


and obligements, at more length ſets forth #, 
Which diſpoſition, including the precept of 
ſeiſin 


bimſelf to veſt and ſeiſe the ſaid 4. and B. his betrothed 

ſpouſe, in conjunct fee and liferent, and the heirs-male of 

the marriage; which failing, the ſaid 4. his heirs-mele 
whatſoever ; which alſo failing, his heirs or aſſigns whatſo- 
ever, abſolutely and irredeemably, in all and ſingular [C:py 
eut the lands), and that by two ſeveral infeftments, a mg 
and de me, in manner more fully expreſſed in the above- 
ſuid contract; as the ſame contract, bearing date, &c. and 
eontaining a procuratory of reſignation, a clauſe of warran- 
ty, the precept of ſeiſin hereafter rehearſed, and divers o- 


ther clauſes and proviſions, at greater length hold forth, 


. In a cafe where the inveſliture is given to an heir or 
aſſignee, this clanſe of the inſtrument, as was fermerly obſer- 
ved, ought to be prolonged with an additional one, ſetting 
forth the feoffee's particular title. Thus, if ſeiin is given to 
an beir, carrying right to the precept by ſervice and retcur, 
you proceed in this manner: As alſo, holding in his bands 
the retour of a general ſervice of the ſaid 4. as heir-male 
to his ſaid deccaſed father, bearing date, &c, and repre- 
ſented, That as the above-ſaid diſpoſition, [heritable bond 
or contract of wadſet], and the precept of ſeiſin therein cou- 
tained, were thercby eſſectually eſtabliſhed in his perſon, 


Ire 
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ſeiſin above and under mentioned &, the ſaid 
A. preſented to C. bailie in that part by the 
aforeſaid precept ſpecially conſtitute, requi- 
ring him at the ſame time to ſet about and 
perform the duties of his office . In agree- 


ableneſs 


ke ought alſo to be inveſted with the ſubject· matter there- 
of, in terms of the act of parliament made in that behalf. 
Ard if it it granted to an aſſignee, you proceed thus : As 
alſo, holding in his hands an aſſignation by the above B. in 
favour of the ſaid A. his heirs or aſſigns, paſſing over to 
them the forementioned diſpoſition [br other writing}, and 
the precept of ſeiſin therein contained; to the end that in 
virtue thereof, and of that his aſſignation to it, the ſaid A, 
might be forthwith veſt and ſeiſed in the fee of the lands 
and others above denominated, according to the direction 
of the act of parliament in that behalf; as the above-ſaid 
aſſignation, dated, &e. doth likewiſe hold forth. 


* Or, Which contract [or heritable bond] incl uding, &c. 
Ard add, with the aſſignation [cr retour] before rehearſed, 
if the infeftment is given to an aſſignee, or an heir generally 
ſerved, 


f But if the diſponer or obligant gave ſeifin propriis mani- 
bus, this clauſe, repreſenting the delivery of the warrant, is 
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ableneſs to which defire, he received the 
diſpoſition * into his hands, and delivered 
the ſame to me the notary, to be read and 
publiſhed to the witneſſes ſtanding by ; 
which accordingly I did, and have hereun- 
to annexed the before-mentioned precept 
itſelf, which is as follows: [ Tyanſcribe the 
precept word for word] T. After reading 
and publiſhing the above-mentioned diſpo- 
ſition, (or other writing) the ſaid C. in con- 
ſequence of the office thereby committed to 
him , gave and delivered to the ſaid 

i A, 


expreſſed thus : Which diſpoſition [heritable bond cx con- 
tract, &c. ] the faid A. preſented to the above B. humbly 
deſiring, that, in conformity to it, he would enter him to 
the real poſſeſſion of the ſubjects therein contained. 


And retour [or aſſignation]; or, he received the heri- 
table bond [contract of wadſet or contract of marriage] in- 


to his hands, &c. 


+ It is unneceſſary to repeat the precept in mol? caſes , 


where the granter gives ſeiſin with bis cum hands. 


Wy If poſſeſſion <was given by a bailie. But ſay, the faid 
a . 


— — Mis... a. 


id 
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A. * heritable ſtate and ſeiſin, with poſſeſ- 
ſion, corporal, actual, and real, of all and 
fingular the lands, tenements, mills, tithes, 
and others above enumerated F, by deliver- 
ing to him I a little earth and ſtone of the 


reſpective lands and tenements, the claps 


G g and 


B. propriis manibus, F the granter of the precept perſermed 
Me formality bimſc l,. 


* Or, to the ſaid A. as heir in general ſerved and re- 
toured to his deceaſed father; cr, —— as having right by 
aſſignation, in manner above related; cr, to the ſaid A. 


for himſelf, and in name and behalf of his forcnamed ſpouſe, 
accerding to circumflances. 


+ Or, of all and whole the before- mentioned annuabent 
; and in caſe annualrents ſhould be altered, of ſuch 
an annuity as ſhould correſpond to the above-ſaid principal 
fam of ——, by the laws of this kingdom for the time, 
to be uplifted at the terms abcve ſpecified, by equal por- 
tions, forth of the lands, baronies, and others before deno- 
minated, or forth of any part thercof, out of the readicſt 
rents, revenues, and annual proits of the ſame. h 


of 


Or, by delivering to the ſaid 4. {ihe frector] attcre 
icy in his name. 
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and hoppers of the mills, and an handſul of 
growing corn (or ſtubble) in place of the 
tithes F, conform to the forementioned di. 
poſition || in all points; whereupon the ſaid 
A. required inſtruments concerning the 
whole matter, under the hand of me notary- 
public ſubſcribing. Theſe things were 
done on the ground of the particular lands, 
mills, and tenements above mentjoned, be- 
twixt the hours of ten and twelve in the 
Forenoon, upon the day of the month, in the 
year of our Lord and of his Majeſty's reign, 
xeſpectively before written, in preſence of 
Z. and F. witneſſes to the premiſſes ſpecial- 
ly called and required *. { Follows the no- 
tary's atteſtation, c.] 


Inſtrument 


d Add, and a penny money over and above, if it is oN 
infeſtment of annualrent. 


[| Or, nſorm to the forementioned contract, [or, heii- 
table bond]. And if the mveſriturs wes given to an heir 
gr aſſignee, add, and geacral ſervice [cr aſſignation] abcye 


expreſſed. 


Sciſins propriis jnamibus, 25 was already taken notice 
. | of, 


1 
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Inftrument of Seiſiu in Tenements within 
Burgh, containing ſome ſuitable Varia- 
tions. 


IN THE NAME or Gop, Aux. Be it 
thrown to all men, That on the 
— in the year of our Lord one thouſand 
ſeven hundred and fifty-nine, and of the 
reign of our Sovereign George the Second 
the thirty-ſecond year, In preſence of me 
notary-public, and the witneſſes ſubſcribing, 
appeared A. one of the bailies of the burgh 
of E, who paſſed with us, in the firſt place, 
to that tenement of land which of old per- 
tained to B. afterwards to C. and thereafter 
to D. lying on the ſouth fide of the high 


ſtreet of the ſame burgh of E. and bounded 
Gg2 (as 


of, uſe to be ſupported by the giver's ſigning the notary's 


uſtrument, in preſence of the inſtrumentary witneſſes; and 


in that caſe this laſt clauſe ougit to be enlarged with that 
which follows: © Before whom the ſaid B. in ſupport of 
* the facts herein aſſerted, hath ſubſcribed this inſtrument 


on the day of the date hereof”? 


day of 
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(as in the diſpoſition or other awriting ) ; and, 
in the next place, to ¶ uch another tenement ), 
and at theſe reſpective places, E. as procu- 
rator for that effect ſpecially conſtitute by 
the ſaid D. according to the letter of procu- 
racy contained in a diſpoſition (wadſet- right 
or heritable bond) by him in favour of F. 
his heirs or aſſigrs, of date, &c. , ſhewn 
and publiſhed upon the ground of the par- 
ticular tenements, reſigned, gave up, and by 
ſtaff and baton, as the cuſtom is, ſurrender- 
ed, all and ſingular the tenements of lands 
and others above mentioned, with the per- 
tinents ; in the hands of the ſaid A. as of 
our 


Or, % and at theſe reſpeQve places, the ſaid D. pro 
Friis manibus, purſuant to a diſpoſition,” &c. if reſigna- 
tion was made by the reſigner himſelf. 


+ Or, —— all and whole an annualrent or yearly 
& duty of one thouſand eight hundred merks Scots money, 
& or ſuch an annuity as ſhould be anſwerable to the principal 


a ſum of twenty thouſand pounds money ſoreſaid, accords 


Ling to the laws of this kingdom for the time, yearly to be 
J « vpliſted 


EW 


dur Sovereign Lord the King, the above D. 
his mme liate ſuperior therevi, to the end 
that new infeftment of the ſame might be 
reaſſigned to the ſaid F. his heirs or aſſig- 
nees, heritably and irredeemably, in due 
and competent form x. Accordingly this 
A. in conſequence of his office, and at the 
ſpecial deſire of the reſigner, gave and deli- 
vered to the ſaid F. heritable ſtate and ſei- 
ſin, with poſſeſſion, corporal, actual, and 
real, of all and ſingular the tenements 
of land and others before denominated, 
with the pertinents , by delivering to 

G g 3 him 


* vpliſted at Whitſunday and Martinmar, by equal por- 


tions, forth of the tenements of land and others above- 


mentioned, with the pertinents, or forth of any part 


thereof, out of the readieſt rents, revenues, and annual pro- 
« fits of the ſame.“ 


* Or, “ heritably, and under reverſion in manner ſet 
« forth in the contract of wadſet [or heritable bond] above 
& rehearſed.” 


4 Or, „ — of all and whole the aforementione@ 
« annualrent 


a 2 
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him * a little earth and ſtone of theſe re. 
ſpective lands and tenements 4, after the 
form and tenor of the before-mentioned dif. 
poſition | in all points; concerning all 
which: the ſame F. required inſtruments un- 
der the hand of me notary-public ſubſcri- 
bing. Theſe things were done on the 
ground of the ſpecific tenements and gar- 
dens above expreſſed, betwixt the hours of, 


&c. (Forma communi.) 
| as" 


& annualrent of one thouſand eight hundred merks, or ſuch 
Wan annualrent as ſhould correſpond to the aforeſaid prin- 
* eipal ſum of twenty thouſand pounds, according to the 
„ lawg of this kingdom for the time, yearly to be uplifted 
at the terms above ſpecified, by equal portions, forth of 
the lands, tenements and others above deſeribed, with the 
e pertinents, or of any part thereof,” 


s Or, „by delivering to F. attorney in his name,” 


4} Add, and a penny money beſides,” if it is an in- 
feſtment of annualrent. 


+ Contract of wadſet or heritable bond.” And when 
„o, theſe words, « redeemable always, and under reverſion 


12 in manner above expreſſed, may be adjecded to the 
foot of the clauſe. 


1 

An heir generally ſerved may be ſeiſed 
in tenements within burgh on production of 
his predeceſſor's infeftment ; or one of the 
bailies of the burgh may ſeiſe the heir, with- 
out a previous ſervice, after he hath taken 
cogniſance of his proximity in blood to the 
deceaſed perſon by an inqueſt of the neigh- 
bourhood : and, in either of theſe caſes, the 
following formulary exemplifies the ſeiſin. 


Seiſin to an Heir cognofced by Haſp and 
Staple. 


—— 1 preſence of me notary-public, 
and the witneſſes ſubſcribing, appeared A. 
one of the bailies of E. who, with B. and 
us, went to that tenement of land which of 
old pertained to C. who transferred the ſame - 
to D. from whom the deceaſed E. father to 
1 the ſaid B. afterwards acquired right, lying, 
&c. | Deſcribe the tenement by its bounding}; 
and there the ſaid 4. conformably to the 
powers with which he is endowed, in con- 
wu 7 Te” I ſequence 


4121 


ſequence of his office, having in the firſt 
place taken cogniſance and trial of the near- 
neſs in blood to the ſaid deceaſed E. did 
enter the above B. as ſon and heir to him &, 
to the real, actual, and corporal poſſeſſion 
of the tenement of land above denominat- 
ed, with the pertinents, by delivering to 
him the haſp and ſtaple of the door of that 
tenement, according to the cuftom of 
burghs-royal conſtantly obſerved in ſuch 
like caſes +: And thereupon the ſaid B. re- 

8 quired 


®* Or, „ as ſon and heir erved and retoured to him, 
F the propinquity appeared by a general ſervice. 


+ In a caſe where the heir makes over the hereditament 
to a third party beſore he is ſeiſed himſelf, the cognition of 
his propinquity in blood to the deceaſed, and the purchaſcr's 
infeftment, may be inſerted in one and the ſame ſeiſin, 
For inſtance, if we may ſuppoſe the heir now cognoſced to 
have formerly given the tenement out of himſelf by con- 
tract of marriage, the wife's inveſtiture, in that caſe, might 
be adjoined thus: . Thereafter the ſaid B. in implement 
« of his part of the marriage- ſettlement betwixt him and C. 
« his ſpouſe, of date, &c, reſigned, gave up, and furrender- 
4 | 1 40 e 4 
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quired inſtruments concerning the whole 
matter, under the hand of me notary-pub- 


lic ſubſcribing. Theſe things were done, 
CC, 


| When the magiſtrates of a burgh are char- 
ged by letters of horning to infeft an adjud- 
| ger 


* ed the aforementioned tenement with its pertinents,, to 
& the (aid 4. as to our Sovereign Lord the King, the im- 
« mediate ſuperior of it; to the end that new infeſtment of 
„the ſame might be returned in the following manner, 
& namely, the one half thereof, to the ſaid B. and his afore> 
named ſpouſe, the longeſt liver of them two in liferent, 
& and the heirs of the marriage; which failing, the ſaid 
& B. his other heirs or aſſigns whatſoever, in fee; and the 
& other half thereof to himſelf, his heirs or aſſigns whatſo- 
& ever, heritably, in due and competent form. Which re- 
+ {iznation ſo made, the ſaid A. aceepted, by recciving the 
6 ſymbols into his hand; and forthwith gave and delivered 
to the above B. and C. his ſpouſe, for their reſpective 
& rights and intereſts, heritable and liferent ſtate and ſeiſin, 
with poſſeſſion, &c. of all and whole the tenement of 
land above deſcribed, with the pertinents, by delivering to 
& the ſaid B. for himſelf and in behalf of his ſpouſe, a little 
* carth and ſtone of the ground of the ſame, according to 
ide above-mentioned ſettlement in all points.“ 
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ger of burgal tenements, they rarely ever 
diſobey the charge, but give ſeiſin forth- 
with. The inſtrument is in this form. 


Aae, by the Magifrater of @ Burgh, ups 
on a Charge to infeft an Adjuager. 


In prefence of me notary-public, 
and the witneſſes ſubſcribing, appeared A. 
one of the bailies of E, who paſſed with us 
to the tenements of land and others under 

mentioned, and there, in obedience to the 
letters of horning iſſued out and executed a- 
gainſt the magiſtrates of that burgh at the 
inſtance of B. purſuant to a decree of adju- 
dication, of date, &e. obtained by him be- 
fore the Lords of Council and Seſſion, in an 


5 action againſt C. in payment of the extend- 


ed ſum of , and certain other ſums ſpe- 
cified in the above ſaid decree : and there, 
I ſay, the ſaid A. in obedience to the be- 
fore- mentioned charge, gave and delivered 


to the above B. heritable ſtate and ſeiſin, 
| with 


4 
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with poſſeſſion, corporal, actual, and real, 
of all and fingular the tenements of land and 
others hereafter denominated, namely, [Co- 


y out the tenements, &c. from the decree}, by 

delivering to D. attorney in his name, a Jit- 

tle earth and ſtone of the reſpective tene- 

ments, office houſes, and gardens before 

deſcribed, after the form and tenor of the 

above-mentioned decree and letters of dili- 
gence in all points: whereupon the ſaid A. 
required inſtruments, &c. Thele things 
were done, &. 
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Procuratory 
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13 


Procuratory of Premonition and Conſigna- 
ton, 


Know ALL MEN, That I A. heritable pro- 
prietor of the lands and others under men- 
tioned *, have made and conſtituted, as J, 
at this preſent, make, conſtitute, and ordain 


B. and C. and each of them, jointly or ſeve- 
| if rally, my very lawful and irrevocable pro- 

1 curators, for me, and in my name, to pat, 
| and, in preſence of a notary and witneſſes, 
premoniſh D. and his tutors and curators 
for their intereſts, perſonally, or at their 
dwelling-places, to attend upon Whitſun- 
day next, betwixt mid-day and ſun-ſet, at 
{ Mention the place of redemption}, there to 
1 receive 
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0 If the reverſer is minor, the concurrence of his curators 
zs neceſſary to authoriſe the deed; and if he is under the 
years of pupillarity, the tutors muſt act in his name ſo 


that one ſhould obſerve the variations -ccaſioned by either 
of theſe circumſtances as they occur ; which are ſo minute, 


| : by the by, that they only need to be hinted at. 
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receive from me, on delivery of an authefi- 
tic renunciation and grant of redefnption of 
the ſubjects under written, namely, all and 
ſingular theſe my lands of {Name the lands} 
diſponed and paſſed over to the deceaſed E. 
father to the ſaid D. by a contract of wadſet 
betwixt him and me on the one and other 
ſides, bearing date, &c. by which contract 
it is provided, That theſe lands ſhall be re- 
deemable by me, upon payment, &c. in 
manner and upon the premonition therein 
expreſſed * ; there, I ſay, to receive from 

Hh me, 


But if the ſubject to be redeemed is an infeftment of 


annualrent, ſay, © there to receive from me, upon grant- 
ay, 9 


ing an ample diſcharge and renunciation of the ſubject 
« under-written, namely, all and whole an annualrent of 
, or ſuch an annualrent as mall be anſwerable to 
& the principal ſum of ——, by the laws of this kingdom 
for the time, upliftable yearly forth of theſe my lands of 
ha: — —— Vith the pertinents, conform to an 
6 heritable bond, of date, &c. granted by me to the ſaid 
* D. concerning the forementioned anauity ; by which 
bond it is declared, that the ſame annuity ſhall be re- 
& deemable by * my A ond or aſſignees, on pay ment, &c. 
4 in 
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me, or from my procurators in my name, 
the above ſaid principal ſum of ——, with 


the other ſums ſpecified in the clauſe of re- 


' verſion. before rehearſed; * and, in a word, 


to hear and ſee that Il am ready to fulſil the 
ſeveral articles I ſtand bound to perform 
before I can claim the redemption. Fur- 
ther, I hereby impower my ferenamed proc- 
tors, jointly and ſeverally, as was ſaid, to ap- 
pear at the time and place before written, 
and to offer or deliyer. to the above D. the 

; aforeſaid 


be in manner and upon the | premonition therein expreſſed,” 
And if it is an infeſtment on an adjudication, ſay, —— 
* namely, all and Cingular theſe my lands of, &c, awarded 
& t9 the ſaid D. by a Cecree and ſentence of adjudication, 
** pronounced by the Lords of Council and Seſſion, upon 


- day of, &. in payment to him of the extend- 
& ed ſum of , aud certain other ſums mentioned in thy 
6: aforeſaid deeree. 

* Or, & — with the other ſums accruing duc by the 


& decree of adjudication above rehearſed, an account of 


& which ſums you are hereby injoined to require from the 
* ſaid D. chat the ſame, in caſe of his abſence, may be 
(6 conſigned for lis bchoof in manner afterwards related. 
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aforeſaid ſums, upon his granting the renun- 
ciation already mentioned; ard in caſe of | 
his abſence, or refuſal to receive theſe ſums, 
to grant the renunciation, or give up the 
contract of wadſet [or other writing} above 
recited, with the charter and ſeiſin enſuing 
upon it, to conſign the money, in either of 
theſe caſes, in the hands of [Name the con- 
fignatory}; and to proteſt; that the particular 
| ſubjects before rehearſed, may. from thence- 
forth be holden as duly redeemed from him, 
hisheirs and fucceſlors, in terms of the clauſe 
of reverſion already related in all points : 
and thereupon to take inſtruments, and do 
every thing elſe in relation to the atfair here | 


d BEES 

g mentioned, that to the office of proctor, in 

5 ſuch caſes, is known to appertain, or that L 

l- might do myſelf if I were _—_ [Regi- 

7 ftration __ nn 17440; x: 04d 
The creditor dat, prenjoniſhes: to re- 

ne ceive his money and renounce his claim at 

* a certain 

he W Net roi : 

be 


Or, in terms of the at of parliament, cons 
+ cerning the redemption of adjudications, in all points,” 
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a certain time and place aſſigned him, the 
premonition muſt appear by an inſtrument 
of the notary who was preſent at the forma- 
ty; and this inſtrument is ſo material in 
bringing about the redemption, and hath 
tuch a neceſſary connection with the reſt of 
the order, that no other writing or admini- 
cle whatever can ſupply the want of it. 
'Fhe ſtyle of one, therefore, is here . 
ed, as follows. 


Hftrument of Premonition. 


AT —, —— „in the 
year of our Lord one thoufand ſeven hun- 
dred and fifty-nine, and of bis Majeſty J 
reign the thirty-third year, In preſence of 
me notary-public and the witneſſes ſubſcri- 
bing, appeared A. who, purſuant to a pro- 
curatory granted to him by B. of date, &c. 
went with us, in preſence of D. *, where, 
* 2 Bn 


'® But if the party to whom: premonition is made cannot 
be found perſonally, he ufeth to be aited at the place of 
| * 1 


a 


alter reading and publiſhing the above ſaid 
procuratory, and alſo the contract of wad- 
ſet after mentioned *, he premoniſhed. and 
forewarned the ſaid D. to await on White 


ſunday next, betwixt mid-day and ſun- ſet, 
at [the place aſſigned for uſing the redemp- 


tion], there to receive from the above B. 
1 in OT procuratory, mutatis mu- 


2 2110 ae 


tandis, 


his abode; z, and the bel, in that eaſe, ought to be par= 


ticularly pointed out, in this manner : the went with 
Sera tg do 


uz to the $refling-houſe of DD. in the town [or pariſh] 
« of Z. at which place he and his family prefently reſide!” 


« of the Lords of Sehon; and the party, in this caſe, muſt 
be cited at the market-croſs of Edinburgh, and at the pier 


an ho re of Len, e bal be bern bereſte, * 


1 181. 2101 d » 74.133 * IT KA” 34 


.. ede alete of the W | 


mentioned q or, & and alſo an extract of the ſeiſin en- 
ſuing on the pets bond after mentioned, which , ig 
« declared by the bond itſelf to be a ſufficient reverſion for 

« uſing the order of redemption under written, acccrding 65 


* Gircumftances.”! 


And if be is not in Scotland, or has no fexed place of re- 
« {iJence, the onder of redemption proectds upon letters 
of premonition under the ſignet, iſſued out by authority 
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tandis, downward 'to the following clauſe}, 
and, in a word, to hear and ſee that he is 
ready to fulfil the ſeveral articles he ſtands 
dound to perform! before he can claim the 
redemption: In the ſame manner, the ſaid 
A. advertiſed the above D. to bring with 
him at the time and place before written, 
the contract of wadſet [or other writing] a- 
dove rehearſed, and the infeftments enſuing 
upon it, with an authentic renuneiation and 
grant of redemption of the ſame, in favour 
of his forenamed conſtituent, the reverſer, 
his heirs and ſacceſlors ; M and, certified, that 
in caſe of his abſence, or refuſal to receive 
the aforeſaid ſums, to grant the renuncia- 
tion, or to give up the inveftiture already 
mentioned, the faid B. in either of theſe ca- 
ies, would confi ign the money in the hands 
of, &c. and proteſt, that the particular ſub- 
jects before mentioned ſhould thencefor- 
ward be holden as duly redeemed from the 
above D. his heirs and ſucceſſors, in terms 
of the clauſe of reverſion already recited 1 in 


all 
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all points * : and hereupon the faid A. re. 
quired inſtruments, & c. Theſe things were 
done, &c. [Mention the place where premo- 
nition was made}, betwixt᷑ the hours of, &c. 
in preſence of E. and F. witneſſes to the 
premlls ſpecially called and 0 ＋. 


N. B. Beſides the fabferiptian of the no- 
tary and witneſſes, the ultimate requiſite of 
theſe and all other inſtruments of leſs mo- 

| ment, 


(1h YY SY 8 4 = 


© Or, «j in terms Wk the act of Parlament concerning 


«y the redemption of adjucleations, ; all 


11 Wien prenssitlen is made to one at the plate of His 
habitation, it is cuſtomary to affix a ſchedule or ſhort 
draught of the inſtrument to the moſt patent gate of the 
dweKing ; and the notary, in fueh a caſe, ought to adject 
a Clauſe to the foot of the inſtrument, averring the order 
to hve been perſormed in that manner. The clauſe I 
ſpeak of might be mentioned thus : © But in regard the 
« ſaid D. was abroad, and could not be found perſonally, 
4, the notary, therefore, affixed to the moſt patent door 
Hof his dwelling-houſe above deſcribed, an authentic copy 
« of this inſtrument, ſubſcribed by me and the ſorenamed 
itneſſes, at the time of the date hereof. 


11 
ment, is, the notary's doquet, affirming tlie 
truth of the facts repreſented in the inſtru- 
ment. This doquet is not made up of a 
number of fixed and unalterable words, 
like the atteſtation ſubjoined to inſtruments 
of higher importance; but is ſach as the no- 
tary aſſumes for himſelf on his admiſſion to 
the office; as, Duod vidi, a afſero ; We at- 
teſtor ;\ Premifſa eſſe vera, ego A. nctorius 
publicus reguiſtur, atteſtor ; and the like. 


If the perſon to whom premonition Is 
made hath gone out of the kingdom, or if 
he have no fixed place of reſidence, the or- 
der of redemption proceeds upon letters of 
premonition under the ſignet, iſſued out by 
authority of the Lords of Seſſion; and that 
the party, in this caſe, muft de cited at the 

market - croſs of Edinburgh, and pier and 
ſhore of Leith 


Inſtrument 


* 2 


3 
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Inflrument of premonition, in a caſe where 
the party premoniſbed is not in the king- 
dom. 


— —— Appeared A. meſſenger, and 
ſheriff, to the effect under-written, ſpecially 
conſtitute by the Sovereign's letters of pre- 
monition iſſued out at the inſtance of B. ſon 
and heir ſerved and retoured to the deceaſed 
C. and went with us to the market- crofs of 
Edinburgh, and likewiſe to the pier and 
thore of Leith, at which reſpective places; 
after he had proclaimed three ſeveral oyeſ- 
ſes, he publiſhed the above faid letters, and; 
in his Majeſty's name and authority, pre- 
moniſnhed D. preſently out of the kingdom, 
to attend upon the day of next 
to come, within the new church of Edin- 
burgh, at that place where the general aſ- 
fembly have their annual meetings, there 
to receive from the ſaid B. or from his pro- 
curator in his name, the accumulated ſum 

of 


9 


of ——, and the other ſums ſpecified in a 
decree of adjudication, pronounced in his 
favour by the Lords of Seſſion in a purſuit 
againſt the faid deceaſed C. and that for re. 
demption of the lands of — — 
and the other ſubjects, with the pertinents 
mentioned in the aforeſaid decree. More- 
over, he forewarned the ſaid D. to bring 


with him, at the time and place above-men- 


tioned, this decree itſelf,” the grounds and 
warrants upon which it proceeded, and the 
chatter, ſeiſin, decrees of removing, and 
mails and duties, enſuing upon it, with an 
ample diſcharge and renunciation of the 
whole, in favour of the above B. his heirs 
or aſſignees; and certified, that in caſe of 
his failure in either of theſe reſpects, the 
ſame B. would conſign the money upon the 
adjudger's peril, and proteſt, that the lands 
and others before mentioned might from 
that time forward be holder as duly re- 
deemed from him, according to the direc- 
tion of the act of parkament in that behalf. 
ei, the. faid A. aſſixing an 
0 authentic 


E 


authentic copy of the letters of premoni- 
tion to the market- croſs of Edinburgh, and 


another to the pier and ſhore of Leith, re- 


quired inſtruments, &c, This ſolemnity 
was performed at the reſpective places of 
premonition already mentioned, betwixt the 
hours of, & g. in preſence of, &c. 


The limited day of redemption being 
come, the reverſer, or his attorney, goes 
with a notary and witneſſes to the place 
condeſcended upon, where they attend from 
mid-day to ſun-ſet ; and if the party pre- 
moniſhed does not appear, or, appearing, 
refuſeth to accept the redemptiori-money, 
and to renounce and give up his claim, at- 
ter publiſhing the right of reverſion and in- 
ſtrument of premonition, and numerating a 
part of the ſums, they conſign the money in 
the hands of the perſon nominated for that 
end, for whoſe ſufficiency the conſigner is 
nowiſe anſwerable ; but if no conſignatory 
is named, the money may be conſigned in 
the hands of the clerk of the bills, on the pe- 

ril 
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ril of him that owes the reverſion, or in the 
hands of any other perſon, on the peril of 
him to whom the reverſion belongs; and 
the conſignation in either caſe exempts the 
redeemer from being liable for the intereſt 
of the ſums conſigned: but then he would 
do well to get the eonſignation avouched by 
a writing under the conſignatory's own 
hand; becauſe the inſtrument of a notary, 
though actus officii, is not ſufficient to prove 
the receipt of the money againſt him; 
The confignation muſt not only appear 
under form of inſtrument, as well as the 
premonition, but the inſtrument muſt be 
very full and ample, mentioning the deed 
upon which the redemption is grounded, 
and' recapitulating the ſeveral ſteps of the 
order prior to that of the conſignation it- 
felf, with which the inſtrument conchudes, 
As for example : | 


Inſtrument 
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Hafirument of Redemption and Conſignation. 


Appeared A, attorney to the effect after- 
ſpecified ſpecially conſtitute, according to a 
procuratory granted to him by B, of date, 

&c. and went with us to the new ſeſſion- 
houſe of Edinburgh, to that part of it where 

the commiſſaries uſe to fit in judgment, and 
there, after reading and publiſhing a con- 
tract of wadſet, dated, &c. by which the 
ſaid B diſponed and made over to the de- 
ceaſed C, his heirs and ſucceſſors, all and 
| ſingular theſe his lands of [Mention the 
1inds], heritably, under reverfion, neverthe- 
leſs, on payment, &c. in manner, and upon 
the premonition ſpecified in the above-ſaid 
contract * : And in like manner, after read- 


T1 ing 

or, after reading and puhliſhing an extract of the 

* inſtrument of ſeiſin, enſuing upon an heritable bond, dat- 
ed , by which bond the ſaid B. became bound to 
veſt and ſeiſe the deceaſed C. his heirs and ſuceeſſors, in 


: *% an 


t 
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ing and publiſhing the before- mentioned 
procuratory, authoriſing the ſaid A to make 
the premonition, and perform the reſt of the 
order under-written, in manner afterwards 
related: Again, after reading and publiſh- 
ing an inſtrument, of premonition under the 


. n % * % 
þ . = 


ce an annualrent of 


-, or fuch an annualrent as 
& ſhould be anſwerable to the principal ſum of 3 
« by any ſupervenient law at the time, to be uplifted 
& forth of the lands - of ——ů — an 
others mentioned in the aboye-fgid bond; whereby it is 
be A appointed ; and ſtipulated, that the fame anmalrent {all 
& be redeemable and under reverſion, on payment, &c. in 
& manner and upon the premonition therein expreſſed; 
& and that a copy of the bond, or: an extract of the ſeiſin to 
ce follow; upon it, ſhall ſerve as a ſufficient reverſion for 
e uſing the order of redemption - under written, notwith- 
6 ſtanding any law or ſtatute to the contrary.” Or, Caf. 
6: ter reading ang publiſiing. an extract of a decree of ad- 
6 — given out by the Lords of Seſſion upop the 
— day of ——, in favour of the deceaſed G. pur- 
« ſuant to à ſuit commenced at his inſtange agalnſt the 
c above B. from whom the lands of - — and others 
+ therein ſpecifiod are awarded, and appropriated to the ſaid 
“ C. his heirs and facceflors, in payment of the extended 


& ſum of — —, and certain other ſums mention: d in 


the above - ſald decree”? 


— — 
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hand of D notary-public, ſetting forth, that 
the ſaid A, in agreeableneſs to the ſame pro- 
curatory, had, on the - day of Jaſt 
paſt, forewarned and premoniſhed E, heir- 
apparent to the ſaid deceaſed C, and his tu- 
tors and curators for their intereſt, to attend 
at the time of the date hereof, in the new 
ſeſfion-houſe of Edinburgh, at that part of 
it already mentioned, there to receive from 
me above B, or from his procurator in his 
name, the aforeſaid principal fum of 
with the other ſums accruing, due to him 
by the elauſe of reverſion [or decree of ad- 
jadication] before rehearſed, and to hear and 
ſee that the ſaid B was ready to fulfil all the 
other articles the reverſer is bound to perform 
before he can claim the redemption; and alſo 
ſetting forth, that he had advertiſed the ſaid 
E, and his tutdrs and curators, as was ſaid, 
to bring with them, at the time and place 
above- written, the aforeſaid contract Cor o- 
ther writing] itſelf, the charter and ſeiſin 
enſuing upon it, and an amyle renunciation 
and grant of redemption of the ——_ 

* . Kal in 


1 


in favour of the ſaid B, his heirs or aſſignees, 
and that he certifted them, in caſe of their 
abfence, or refuſal to receive the aforeſaid 
ſums, to grant the renunciation, or give up 
the inveſtiture before-menttoned, he would, 
in either of theſe caſes, conſign the money 
for their behoof, and proteſt that the lands 
for annualrent] and others above recited, 
might thenceforth be holden as duly redeem- 
ed from the ſaid E, in terms of the clauſe 
of reyerfion before related, in all points* : 
and there, I ſay, after reading and publiſh- 


ing the before mentioned writings, the faid 


A, purſuant to the above ſaid procuratory, 
gumerated the money due to the ſaid E, and 
offered to deliver the ſame to him, on receipt 
of the afore-mentioned inveſtiture, and of an 
ample renunciation and grant of redemption 
of the infeftment in favour of the above B, 
his employer: but in regard the ſaid T on- 
ty ſhewed he was ready to receive the mo- 
ney, and to deliver up the inveſtiture, with- 
out 

or, „ in terms of the act of parliament concerning 
%the redemption of adjudications, in all points.” 


1 


out giving in a renunciation, and grant of 
redemption of the infeftment, at leaſt a for- 
mal and regular one, containing a procura- 
tory of reſignation, and the other neceſſary 
and accuſtomed clauſes * ; and beſides, that 
he was not in a condition to repoſſeſs the re- 
verſer, nor to renounce and reconvey the in- 
feftment, as being only heir apparent, and 
not ſerved and retoured, to the deceaſed E, 
his prececeſſor; the faid A therefore, having 
awaited at the place of redemption till ſun- 
ſet, did then, according to the directions of 
the above- mentioned procuratory, conſign 
in the hands of Name the conſignatory], the 
aforeſaid principal ſum of ——, and the an- 
nualrents thereof reſting at this day's date ; 


11 3 and 


Or, © But in regard the ſaid E. nor no perſon in his 


name, appeared in that behalf, though he and his cura- | 


tors were three times loudly called. on, at the moſt pa- 
< tent door of the place of redemption above denominated,” 
if the party premonithed did not appear at all. 


f Add, with the ſum of —— beſides, to the end 


+ that out of this laſt. ſum, the ſaid E. might be repaid 


* 
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and proteſted, that thelandsand others abore- 
written , might from that time forward be 
holden as duly redeemed from the ſaid E, 
his heirs and ſucceſſors, in terms, &c. and 
that the above B, his conſtituent, might have 
full and free ingreſs and acceſs to the abſo- 
lute and unlimited poſſeſſion of theſe lands, 
and the ſaid E, and his above-named, not 


only utterly ſecladed from them, but made 


liable in the expence of the proceſs of de- 
clarator, to be commenced for eſtabliſhing 
the redemption herein mentioned, and in all 

5 | . coſt 


u of the expence of his predeceſlor's infeftment, and of the 


« entry or compoſition to the faperiors, according as his 
account of both ſhall be aſcertained by modification er 
the Lords of Seſſion, in the proceſs of declarator after- 
„ mentioned,” if the money is due by an mfeftment on an 


achudication ; becanſe in that caſe the order of redemp- 


tion is not uſed with effect, unleſs the debtor configns the 
expence in leading on and perſecting the diligence, as 
well as the principa? fum and annualrents. 

t Or, that the annualrent or yearly duty above writ- 
& yen, and the lands and others out of which it is uplift- 
« able,” if it is an infeftmem of annualrent that is fought 
ts be redeemed. 
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coſt and damage the ſaid B may happen to 
ſuſtain on account of the conſignation. Here- 
upon the ſaid A required inſtruments, &c. 
Theſe things were done at the particular 
place of redemption already ſpecified, be- 
twixt the hours of twelve in the forenoon 
and nine 1n the evening, in preſence, &c. 


The redemption being thus far followed 
out, the next and ultimate ſtep in the order 
is, an action of declarator, craving the re- 
demption may be found orderly proceeded 
in, and that the defender may bedecerned to 
renounce and reconvey the inteftment, and 
to remove from the lands, that the purſuer 
may enter to them : But where the order 
of redemption 1s uſed againft the apparent 
heir of him that owed the reverſion, the 
heir cannot be decerned to denude and re- 
convey, if he was not firſt charged to enter, 
becauſe he muſt be heir ſerved and infeft, 
before he can do fo. However, the decla- 
rator itſelf, having the effect of a voluntary 
redemption, is ſuſficient to extinguiſh the 

right 
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right with reſpect even to ſingular ſuccef. 
ſors: Though a reſignation ad remanentiam 
would indeed be the proper way to reinveſt 
the reverſer, if the redeemable infeftment 
was held of himſelf, as an. infeftment de no- 
vo would be, if it was held of his ſuperior, 


1 


Of Requiſition and Attendance, 


WHEN the time prefixed for payment 
of the redemption- money is governed by 
the requiſition to the reverſer to pay it in, 
if the creditor deſires to have his money re- 
paid rather than retain the ſecurity given 
him for it, he muſt give notice of his inten- 
tion in manner preſcribed by the clauſe of 
requiſition, before he can effeQuate his pur- 
poſe ; and if the debtor withftands the ad- 
vertiſement, by with-holding the money af- 
ter intelligence is ſo given him, the creditor 
may either adjudge the right of reverſion 
from him, or ſecond the requiſition with any 
other diligence he hath a mind. 

This requiſition muſt be gone abont with 
the ſame ſolemnity that is uſed 1n the pre- 
monition ; and, when performed by a man- 

datory, 


—— „ 
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datory, it muſt be warranted by ſuch a ſpe- 
cial procuratory as that which follows. 


4 


Procuratory of Requiſition and Attendance, 


BE Ir xNown to all Men, That I A, in- 
a/much as B. by à contract of wadſet be- 
twixt him and me on the one and other 
ſides, of date, &c. ſold and impignorated to 
me, my heirs or aſlignees, | in ſecurity of the 
ſum of —— then advanced and paid in to 
him, all and ſingular the lands of —, and 
others mentioned in the aforeſeid contract x; 
and engaged himſelf, at whatever time I 
ſhould defire rather to have my moncy re- 

ä | paid 

3 Tnafmuch as B. by an heritable bond, bearing 

date, &c. became bound, in ſecurity of the ſum of 


which I then paid in to him, to veſt and ſeife me, my 


« heirs or aſſignees, in an annualrent or ycarly duty df 
, andin caſe annualrents ſliould be altered, in ſuch 


& an annualrent as ſhall correſpond and be anſwerable to 


(e the ſirſt-mentioned ſum, by the laws of this Kingdoni at 


— — 


& the time, to be uplifted forth of the lands of 


—— and others mentioned in the aforeſaid bond.“ 
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paid than retain the ſecurity given for it, 
forthwith to make payment of the above 
faid ſum of ——, with the bygone annual. 
rents of that ſum, and the termly penalties 
incurred through the untimely payment of 
theſe. annyalrents, under the penal ſum of 
— in caſe of failure; provided only re- 
quiſition was made to him forty days pre- 
ceding the time at which I intended to 
have the money called for: And inaſmuch 
as, being indeed deſirous to have my mo- 
ney.. repaid rather than retain the ſecurity 
here mentioned, I have purpoſed to make 
the requiſition under written: Have there- 
fore made and conſtituted, and at this pre- 
tent make, conſtitute, and ordain C. and D. 
and each of them, jointly or ſeverally, my 
very lawful and irreyocable procurators, for 
me and in my name, to paſs, and, in pre- 
ſence of a notary and witneſſes, advertiſe 
and require the ſaid B. perſonally or at his 
dwelling-houſe, to attend upon Whitſunday 
next, betwixt mid-day and ſun-ſet, within 
st Giles's church in Edinburgh, at that 


Place 
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place where the monument of the deceaſed 
James Earl of Moray is erected , there to 
make payment to me, or to my attorney in 
my name, of the before-mentioned. princi- 
pal ſum of , with the bygone annual. 
rents of that ſum, and the termly penalties 
incurred through the untimely payment of 
them ; and, on delivery of the money, to 
get up the contract of wadſet {or heritable 


bond] above rehearſed, the charter and ſei- 


ſin enſuing upon it, and an ample renuncia- 
tion and grant of redemption of the infeft- 
ment, in favour of him, his heirs and ſuc- 
ceſſors, to be kept and uſed by them as their 
own proper evidences in time coming. In 
the ſame manner, I hereby impower my 
| | forenamed 


- hut if there is no particular place eonde ſeended on in 
the clauſe of requiſition, for delivery of the redemption- 
money, ſay, * to attend upon Whitfunday next, betwixt 


e mid-day and ſun- ſet, at that individual place where re- 


& quiſition is made to him ;” becauſe the reverſer, in thus 
aaſe, muſt be warned to pay it in where requiſition is made: 
For which reaſon one ſhould always make choice of-a fit 
place in giving the advertiſement. 


1 


ſorenamed procurators, jointly and ſeverally 
as was ſaid, to appear in my behalf at the 
time and place above mentioned, to receive 
from the ſaid B. the particular ſums accru- 
ing due to me by the heritable fecurity be- 
fore ſpecified, and on receipt of theſe ſums, 
to deliver up the writings of my inveſtiture, 
with an authentic renunciation and grant of 
redemption of the infeftment ; but in caſe 


of his abſence, or refuſal to pay in the mo- 


ney, to proteſt that he hath incurred the pe- 
nal ſum of ——, mentioned in the clauſe of 
requiſition before recited, and that he may 
be liable in payment of the ſame according- 
ly; and alſo, to proteſt that the diligence, 
perſonal or real, ſeconding the requiſition, 


may in nowiſe weaken or invalidate the he- 


ritable ſecurity before written, but that the 


ſame ſecurity, nevertheleſs, may continue in 
its utmoſt effect till the whole ſums above 
ſpecified are thoroughly ſatisfied : and here- 
upon to take inſtruments, and do every 
thing elle in relation to the premiſſes, that 
K k I 


— 
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r might do myſelf if I were preſent. [Re. 
Ciſtration ad futuram rei memoriam, &c.) 


The reverſer being accordingly advertiſed 
of his ereditor's intention, the inſtrument 
ſetting forth the intelligence muſt make 
ſpecial mention of the procuratory warrant- 
ing the requiſition, under the pain of nulli- 
ty ; and this is particularly to be regarded, 
becauſe it is the validity or informality of 
the requiſition that renders the ſum move- 
able, or continues it heritable with reſpec 
to the creditor, and that determines whe- 
ther the ſucceſſion to the ſubject 1s carried 
to his executors, 6r remains with his heirs, 
Thence it is, that this formality is required 
3n a requiſition, which 1n a premonition is 
not ſo neceſſary. The caution I am here 
inſinuating 1 is obſeryed 1 in the following in- 


RIDGE, 
Inflrument 
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Inſirument of Requiſition. 


Edinburgh, the firſt day of Auguſt, in the 
year of our Lord one thouſand ſeven 
hundred and fifty-nine, and of his Ma- 

jeſty's reign the thirty-ſecond year. 


WHICH day, in » preſence of me notary- 
public. and the witneſſes after named, ap- 
peared 4. who, in purſuance of a procura- 
tory granted to him by B, of date, c. went 
with us, in preſence of C, and there, after 
reading and publiſhing the above- ſaid pro- 
curatory, and alſo the contract of wadſet 
[or heritable bond] after mentioned, he fore- 
was and required the ſaid C f, to attend 


* 1 


Or, * went with us to the dwelling-houſe of C. in the 
* town of E. where he and his family prefently reſide, 
if the reverſer was admoniſhed at the place of his abode. 

+ The reverſer being minor, requiſiticn, as well as pre- 
monition, muſt alſo be made to his tutors and curators, 
perſonally, or by ktters cf ſupplement at the market-crols 

9 
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upon the day of next to come, 
betwixt mid-day and ſun- ſet, at [ Deſcribe 
the place particularly], there to make pay- | 
ment to the ſaid B, or to his attorney in his 
name, of the principal fam of -*, in 
terms of the clauſe of requiſition, mentioned 
in the contract of wadſet Cor heritable bond] 


- recited in the procuratory above rehearſed, 
and on delivery of the money, to get up the 


contract [or bond] itfelf, the charter and 
ſeiſin enſuing upon it, and an ample renun- 
ciation and grant of redemption and infeft- 
ment, 


of the head burgh of the juriſdiction where the minor re- 
ſtdes; and if the reverſer hath no certain domicil, or if he 
ic a ſubject reſiding abroad, he muſt be cited upon letters of 
requiſition under the ſignet, at the market- croſs of Edin- 
burgb, and pier and ſhore of Leith: in both which eaſce, 
the inſtrument of requiſition bears ſuch a near reſemblance 
and affinity to that of p"emonition in a like caſe, that it 
would be nothing leſs than an affront offered to the judg- 
ment of the reader to give an inflance of it. 

* Add, “ with the bygone annualrents of that ſum, and 
& thetermly penatties hitherto incurred through the untime- 
« ly payment of them,” if the money is feeured by an im- 
proper wadſet, or an infefunent of annualrent. 
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ment, to be kept and uſed by him and his 
ſucceſſors as their own proper evidence in 
time coming. Moreover, he certified the 
faid C, that in caſe of his abſence, or re- 
fuſal to pay in the, money, the above B 
would proteſt, that he had incurred the 
the penal ſum of ——, mentioned in the 
clauſe of requititian before expreſſed, and 
that he might be liable in payment of the 
fame accordingly. And hereupon the ſaid 
A required/an authentic inſtrument concerns 
ing the whole matter, under the hand of 
me notary- public ſabſcribing. Theſe things 
were, done, Cc, [in forma communi. 

The preciſe time prefixed by the requiſi - 
tion drawing nigh, it is the ereditor's buſi- 
neſs to atend at the place appointed, toſhew 
he is ready to renounce his claim and give 
up the mveſtiture, upon receipt of the re- 
demption-money ; and if the reverſer ab- 
fents himſelf, or, being prefent, refuſeth to 
pay the money, the creditor or has proxy, at- 
ter reading the inſtrument and clauſe of re- 
quiſition, proteſts under form of inſtrument 
; K k 3 | for 


\ 
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for the penalty ſtipulated in the contract. 
This inſtrument is called 


An Inſlrument of Attendance. 


appeared A, attorney to the eſſect 
after ſpeciſied, fpecially conſtitute, accord- 
ing to a procuratory granted to him by 
B, of date, Sc. and went with us, [Men- 
tion the particular place exprefſed in the 
inſtrument of requiſition}, and there, after 
reading and publiſhing, &c. [Narrate the 
contract of wadſet or beritable bond, and 


make ſpecial mention of the clauſe of requiſi- 


tion]. In the ſame manner, after reading 
and publiſhing the before- mentioned procu- 
ratory, impowering the ſaid A to make the 
requiſition, and perform the reſt of the or- 
der under written: And again, after read- 
ing and publiſhing an inſtrument of requi- 
fition under the hand of D notary- public, 
repreſenting, that the ſame A, purſuant to 
the above-ſaid procuratory, had on the —— 
day of bypaſt, forewarned and requir- 
ed the ſaid C, to attend at the time of the 
date of this inſtrument, at the place of re- 

demption 
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redemption already ſpecified, there to make 
payment to the above B, or to his attorney 
in his name, of the aforeſaid principal ſum 
of ——, the bygone annualrents of that 
ſum, and the termly penalties incurred 
through the untimely payment of theſe 
annualrents; and upon delivery of the mo- 
ney, to get up the forementioned ſecurity, 
the charter and feiſin enſuing upon it, and 
an authentic renunciation and grant of re- 
demption of the infeftment, to be kept and 
uſed by him and his ſucceſſors, as their own 
proper evidences in time coming : and alſs 
repreſenting, that this A certified the above 
C, that in caſe of his abſence, or refuſal to 
pay the money, he would proteſt that he 
had incurred the penal ſum of - men- 


tioned in the clauſe of requiſition before 
rehearſed, and that he might be hable in 
payment of it accordingly : and there, I ſay, 
after reading and publiſhing the particular 
writings juſt now recited, in preſence of the 
witneſſes ſtanding by, this ſame A ſhewed 
us an ample renunciation and grant of re- 

demption 
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demption of the above-mentioned ſecurity; 


and declared, that, upon receipt of the re- 


demption- money, he was ready to give it 
up, with the ſecurity itſelf, and the charter 
and ſeiſin following thereupon: But in re- 
gard the above C, nor no perſon. in bis 
name appeared in that behalf, though he 

was divers times called upon, at the moſt 
patent door of the place of redemption be- 
fore deſcribed, the ſaid A therefore, having 
awaited there till ſun-ſet, did then, accord- 
ing to the direction of the above · ſaĩd procu- 
tatory, proteſt, that as the ſame C had in- 
curred the penal ſum of , ſtipulated in 


the-clauſe of requiſition already mention- 


ed, he might be liable in payment of it ac- 
cordingly ; and that he m ght alſo be lia- 
dle for the damage and expence the above 
B may happen to ſuſtain, on account of his 
failure in that reſpect. Beſides, he proteſted, 
mat the diligence perſonal or real, ſecond- 
ing the requiſition, might in nowiſe weak- 
en or invalidate the heritable ſecurity above- 
written, but that the ſame fecurity, never- 
£93544 os tmeleſe, 


133 
theleſs, might continue to have its utmoſt 
effect, till the whole ſums above ſpecified 
were thoroughly ſatisfied. And hereupon 


he required inſtruments, Sc. Theſe * 
were done, &c. 


- + 5 4 3 k * — % » - 
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The debtor thus withſtanding the requi- 
ſition, by retaining the money after the cre- 
ditor hath notified his intention to him to 
have it returned, his perſon may be attack- 
ed by horning and caption, his moveables 
carried off by arreſtment and forthcoming, 
the free diſpoſal of his heritage barred by 
inhibition, or the heritage itſelf evicted by 
adjudication, at the creditor's diſcretion, 
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„ Tnar a pero aal be dinge is deppen bebe 
the ſheriff· court, unkels he he cited upon a proper ſummons, 
figned by the clerk, and fully libelled. 

2. That the officer who executes the ſummons, man 2 
liver to the defender, if lie find him perſonally, or, if he find 
him not, ſhall leave at his dwelling place, a full copy of tlie 
libel to the will : That, if there be more defenders than 
one, each. ſhall be ſerved with a copy of ſuch part of the 
Ebel as concerns him; andy in poindings of the ground, the 
tenants ſhall be ſervad with ſhort copies, and the proprietor 
with a full one; the officer's execution aiways certifying 
the delivery of ſuch copies reſpectively. 

3. That the two preceding artieles ſhall not extend to 
actions for any liquid ſum, under thirty ſhillings Sterling; 
but that, in all ſuch actions, the form of ſummoning de- 
tenders, ail continue and take place, as formerly, ſubjcct 
Us 
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to ſuch variations a8 may be made by the cer ert, 
within their reſpective juriſdictions. 

4. That all ſummonſes ſhall contain only one diet of 
compearance, and that ſix free days ſhall intervene detween 
the day of citation, and the day of compearance, excluſive 
of both thoſe days; and that the day of NEE 
ſhall always be an ordinary eourt day. 

5. That every officer who returns an execution, bearing 
the defender to have been cited to a different day from that 
ſpecificd in the copy left with the defender, ſhall be ſub. 
ject to the parties damages, and'otherw "ay puniſhed as tho 
law directs. 

6. That upon the day of compearance, and in all the 
after procedure, the parties may either appear perſonally, 
or by a procurator of court ; ſuch procurator, when ap- 
pearing for a defender, having, in all caſes, a written man- 
date, or being judicially authoriſed by the defender, © = 

7. That upon the day of compearance, or any after court- 
day, during the currency of the ſummons, and before litifs 
conteſtation, the defender may crave proteſtation againſt 
the purſuer for not inſiſting ; and upon producing the cepy 
of citation, and the purſuer's failing to appear and inſiſt; 
the theriff ſhall admit the ſaid proteſtation ; and the pro- 
teſtation money ſhall be modified by the ſheriff, according 
to circumſtances, ſo as to indemtlify the defender for his 
trouble and expences, beſides the expence of n the 
proteſtation, | 

8. That the above mentioned proteſtation ſhall- not bg 
extracted till after the expiry of ſix free days, after the day 
of pronouncing thereof, and being extracted, the defenders 
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may recover the ſums therein contained, by all mamier of 
legal diligence. 

g. That, if the proteſtation be not, extracted, the pur. 
ſuer ſhall be allowed to call and inſiſt i in his action, with. 
out the neceſſity of a new citation, upon paying over to 
the defender, or his procurator, or, in their abſence, con. 
ſigning in the clerk's hands, for the defender's uſe, the ſum 
awarded by the proteſtation, without the expence of the 
10. That, in caſe the proteſtation be extracted, the pur- 
ſuer ſhall fall from that inſtance, and the defender ſhall not 
be obliged to anſwer, but upon a new ſunimons and cita- 
tion, upon the ordinary inducie. 


11. That if the defendey be abſent, and it appear that 
the citation was perſonal, the ſheriff ſhall either hold the 


defender as conſeſt, or allow ſuch other proof as the pur- 
fuer or his procurator {ball deſire ; but, if the citaticn be 
not perſonal, the ſheriff ſhall, in that caſe, either deeern in 
. or, if demanded, admit the libel to the purſuer's 
8 
12. That if, at calling of the cauſe, the defender or his 
ee demand to ſee the proceſs, in order to make his 
defences, the ſheriff ſhall allow the ſame till the next court- 
day, or may ordain him to ſee the proceſs, and give in his 
defences to the clerk of court, againſt a ſhorter time, as he 
ſhall ſee cauſe, | 
13. That, againſt the he appointed, the defender ſha)! 
give in, in writing, all his defences, both dilator and pe- 
remptor, which the ſheriff ſhall either adviſe in court, or 
allow the purſuer to ſee and anſwer, againſt ſuch a day as 
ke ſhall appoint ; and when anſwers are given in, the ſhe- 


kiff may either adviſe the debate as it then ſtand, or al- 
allow 


3 
allow the defender a reaſonable time to reply; and, after 
giving in the reply, the debate ſhall be underſtood to be 
conchuded, and the ſheriff ſhall procced to adviſe the ſame, 
unleſs he think proper to direct further debate, or to _ 
point informations to be given in. | 

14. That, after defences have been given in as y EY 
no new defence, unleſs recently come to knowledge, ſhall 
be received, without payment of an amand of one thilling 
Sterling, to be diſpoſed of to the other party, or _ 
ſuch other uſe as the ſheriff ſhall think fit. 

15. That, upon the day edi dials in drfancs, 
anſwers, replies or informations, the proceſs ſhall be return- 
ed to the clerk, by the perſon who received it, under an 
amand of one ſhilling Sterling, to be diſpoſed of as above. 

16. That improbation againſt the execution of procels,, 
or againſt -any writ, founded upon by either party, . ſhall 
not be received, unleſs proponed by the party who makes 
the challenge perſonally, or by his procurators ſpecially 
authoriſed for that purpoſe, by 2 written mandate, and- 
upon conſignatien of twenty ſhillings Sterling, to be for- 
feited to the other party, in caſe the proponer ſhall after-, . 
wards paſs from, or fail in his improbation, beſides what 
coſts and damage ſhall be awarded againſt them, at the 
eoneluſion of the cauſe, and other legal b om 
failing in the improbation. 

17. That if, at any time, an oath of calumny be inGited, 
for, when the perſon of whom it is demanded is not pre- 
ſent, the ſame ſhall not he admitted, except upon conſig- 
nation of two ſhillings and ſixpence Sterling, to be ſorſeit- 
ed to the other party, in caſe the oath be thereafter ay 
from, or come out negative of the calumny. + kf 

18, That two reclaiming petitions. ſhall be alowed.: a- 
guinft every interlocutor ; but no after — mall be re- 
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ceived, except upon eonſignation of one {filling and fixe 
pence Sterling, which is to be reſtored to the conſigner, by 
warrant of the ſheriff, in cafe the petition contain mat- 
ter of importance, come to the petitioner's knowledge, 
ſince giving in the former petition, otherwiſe to be diſpoſed 
of by the ſheriff, as above, | 

19. That all reclaiming petitions ſhall be lodged with 
the clerk, the evening before they are moved in court, 
otherwiſe they hall not be received, unleſs upon payment 
of one ſhilling Sterling, to be diſpoſed of as above. 

20. That when parties differ as to facts, the ſheriff, if he 
find-eauſe, may order both, or either of them, to confeſs or 
deny ſuch facts, either perſonally in court, or by a writing 
under their hand ; 'and if the party fail to comply with the 
arder, he ſhall be held as confeſt, 

21. That when a proof is neceſſary, the party who in- 
Afts for it, hall eondeſcend upon his mean of proof; and if 
A be by the oath of the other party, a day hall be aſſigned 
for the ſaid party's appearing and deponing. © * 

- 22> That in all caſes, where the value of the matter in 
ſue exceeds the ſum of thirty ſhillings Sterling, no procu- 
rator fliall be allowed to refer or defer any allegation to 
the oath of party, unleſs he be authoriſed by his client pre- 
Kent in court, or by a vritteh mandate from him for that 
purpoſe. But, if the value of the matter in iſſue does not 
exceed the ſum of thirty ſlꝛillings Sterling, ſuah reference or 
deſerenoe may be effectually made by the party's, procura- 
tor, without the neceſlity of a ritten mandate. 

23, That if the party do not appear upon the day aſſign- 


ed to him to depone, the term ſhall be eixcnmdueed againſſ. 
Lim, and he held as confeſt; but, if be do appear, his oatl 
ball be 1 mne. dues chereof. 
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24. That, if the mean of proof be by writings, not in 
the party's hands, or by witneſſes, a day ſhall be aſſigned 
for recovering ſuch writings, or for proving by witneſles, 
and diligences ſhalt be granted for that cffeQt, to be _— 
ed againſt the day aſſigned. 

25. That when the day aſſigned for the diligence is e- 
lapſed, the party who obtained it ſhall report the fame ; 
and if he do not, the term ſhall be circumduced againſt him: 
And, if the witacftes do not appear, ſecond diligence 11:all 
be granted, on ſuit of the party, for apprehending and fe- 
curing them, until they find caution to appear at the time 
to which the diligence is current. Pers 

26. That when the proof is concluded, the cauſe ſhall 

be called, and eircumduction r on the motion N 
or eicher party. 
27. That when a point has been erat er 
= and thereafter another mean of proof is demanded, 
"the Tame ſhall be allowed, provided the perfon who made 
the reference pay, over the bar, the full expences the d- 
her party has been put to, by the 3 then * 
om. 

28. That no party ſhall be reponed againſt a eircum- 
duction, except upon a Petition, ſhowing cauſe to excuſe 
his former failure, and upon payment of ſuch ſum as the 
{heriff ſhall modify, for indemniſying the other party. 

29. That where a proof is concluded, and interlocutor 
pronounced thereon, the ſheriff ſhall not allow any further 
proof, except upon very weighty reaſons ſhown by the par- 
ty who applies therefor, and upon payment of an amand 
to be determined by the ſheriff, beſides indemnifying the 
other party as above. But in all caſes, the oath of arty 
is to be allowed, if demanded, any time before EY 
the deer cet. a 
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30. That the ſum of expences to be given in any de- 
creet, whether in abſence or in fcro, ſhall be fixed ſpecially 
by interlocutor, and no cxpenees ſhall be modified of courſe, 
= - nor by a general reference to the concluſions of the libel.. 
144 31. That no decreet ſhall be extracted, till after the ex- 
piry of ſix free days, excluſive of the day upon which it was 
ſigned by the ſberiff, and ef the day of extracting thereef, 
unleſs otherways allowed by the ſheriff. 
32. That in all caſes which require extraordinary Gl. 
patch, and where the intereſt of parties might ſuffer, by 
7 abiding the ordinary induciæ, application, by ſummary pe- 
| tition, may be made to the ſheriff, who will, if he ſee cauſe, 
ardain the petirion to be intimated to the defender, and an- 
. fwers to be made thereto, upon ſuch inducie as to him ſhall 
ſeem proper; and he will like ways, where it is neceſſary, 
pronounce an interdict to Ca acas 
Aition. 

33. That the clerk fhall be authoriſed to iſſue out pre- 
cepts for arreſtment, upon producing to him a ſummons 
duly exeeute, or a written document of the debt for which 
arreſtment is ſought, the precept always ſetting forth the 
ground of the arreſtment : And there ſhall not be granted 

| any blank warrant for arreſtment. 
i 34. That when application is made to the heriff to in- 


terpone his authority to a baron's deereet, the party, a- 
gainſt whom the decreet was obtained, ſhall be regularly 
cited to hear and ſee the fame interponed, otherwiſe the {hc- 

| riff will have no regard to the application. 
38. That the clerk ſhall keep a diet-book, in which ſhall 
i] be marked the ſeveral judicial ſteps of proceſs, the acts and 
al. decreets: And all cauſes ſhall be called and determined 
4 according to the order in which they are marked in this diet 
I book. 


LI 3 6. Tint 


the expence of the caption. 
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36. That the diet book ſhall fix the cuſtody of the pro- 
ceſs upon the perſon by whom it is taken out, or to whom 
it is returned judieialſy: That the cuſtody of proceſſes, 
borrowed up from the elerk extrajudicially, ſhall be fixed 
by a receipt book, which he ſhall keep for that purpoſe. 

37. That if  procurator keep up a proceſs, of which he 
has the cuſtody, Jonger thaf is proper, the ſheriff upon ap- 
plication, will grant a caption againſt him for re-producing 
the proceſs, and the procurator complained upon ſhall pay 
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RECULATIONS 


RESPECTING 


CRIMINAL CAUSES. 


1. Thar in all crimes, which by their nature require, 
that the party accuſed ſhould be incarcerated before 
trial, application ſhall be made to the ſheriff by petition, 
ſigned by the private party complaining, or by the pro- 
rator fiſcal, ſetting forth the nature of the crime ; and, upon 
conſidering thereof, the ſheriffſhall grant warrant for appre- 
hending and incarceratigg the party informed againſt, till 
ſuch time as he ſhall be liberated in due courſe of law. 

2. That all erimes which infer Joſs of life, tranſporta- 


tion, baniſhment forth of Scotland, or demembration, and 


others of great importance, fhall only be tried by jury, un- 
Jeſs where the contrary is provided by fpecial ſtatute. 
3+ That in erimes to be tried by jury, the forms of the 
Court of Juſticiary ſhall be followed ; excepting only, that 
in all caſes, the proof, with the objections to the witneſſes, 
and anſwers, ſhall be taken down in writing, 
4. That in the trial of crimes without jury, where the 
ferm 
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form is not directed by ſpecial ſtatute, the party accuſed 


mall be cited upon a proper ſummons ſigned by the clerk, 
and fully libelled, which ſummons ſhall. charge the deſen- 
der to compear perſonally, and to find caution acted in the 
ſheriff books, that he ſhall make anſwer to the libel, and 
appear at all the diets of court. 

| 5." That the officer who executes the — ſhall 
deliver to the defender, if he finds him perſonally, or, if he 
does not find him, ſhall leave at his dwelling houſe, a full 
copy of the ſummons, together with a liſt of the names and 


deſignations of the witneſſes to be adduced againſt him; 
that the officer's execution ſhall certify the delivery of ſuch - 


copy and liſt, and that ſix free days ſhall intervene be- 
twixt the day of the citation and the day of compearance, 
excluſive of both theſe days. 

6. That every criminal ſummons ſhall contain a war- 
rant for citing witneſſes, conform to a liſt. to be ſigned by 
the proſecutor, and given in to the clerk, and ſuch witneſ- 


ſes ſhall be cited to appear on the ſame day to which the 


defender 1 is cited. 


7. That the defender, againſt whom any eriminal am- 
mons is executed, may take out letters of extulpation, for 


proving his defence, if ſuch. proof be neceſſary, which let- 


ters the clerk ſhall be oliged to give out on application of 


the defender, who ſhall ther-on cauſe cite his witneſſes to + 


appear on the ſame day to which he is himfelf cited. 


* 


8. That, in all caſes which require extraordinary diſpateh, 
the private party aggrieved, or the procurator fiſcal, may 
apply to the ſheriff by ſummary complaint, who will, (if he 
ſee cauſe} ordain the complaint to be intimated to the de- 
ſender, and him to appear perſonally in court, and to make 
anſwer to the ſame, upon ſuch inducic as the ſheriff ſhall 
ink proper. 


9. Tuat 
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9. That if, at the day appointed, the deſender appear 
and the purfuer be abſent, tlie diet ſhall be declared to be 
deſerted, and the theriff ſhall, if the circumſtances of the 
eaſe require it, award full coſts, ſo as to indemnify the de- 
Fender, which coſts may be thereafter ever by all man- 
4 ner of legal diligence. 
Wh 10. That if, at the day appointed, the defender do not 
G comprar and find caution as above, the theriff ſhall gram 
warrant to apprehend and detain him till he find caution, 

11. That, after caution is found, if the deſender fail to 
compear, his bail-bond ſhall be declared forfeited ; and in 
both caſes, whether caution has been found or net, the 
þ meriff may (if the nature of the eaſe admit of it) further 
= proceed to confider the rekvancy of the libel, and admit 
| the ſame to the purſuer's probation, and to paſs ſuch ſen- 
*tence as may be pronounced againſt a perſon in abſcnce. 
12. That upon the day of compearanee, the deſender 
fhall either give in all his defences in writing, or ſhall make 
anſwer viva voce to the fats contained in the libel; and, 

upon adviſing the hbel and defences, the ſheriff ſhall ei- 
ther pronounce an interlocutor upon the relevancy, or, in 
eaſe of difficulty, ſhall ordain informations to be given in. 
13. That; after pronouncing interlocutor upon the re- 
Tevancy, the ſheriff ſhall forthwith proceed to examine the 
witneſſes adduced, binc inde, upon the fats admitted to pro- 
bation ; but probation by eath of party ſhall not be allowed 
in any caſe where the ſa referred has #:rpitude in it, or 
where the conſequence may be more than pecuniary, 
14. That if, upon adviſing the proof, the ſheriff ſhall 
ind the defender guilty of what he is charged with, he 
(ſhall fine, incarcerate, or inflit corporal puniſhment, acord- 
3 and hall, in 
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all caſes, grant warrant for impriſoning the defender, until 
he ſha!l make payment of the ſums decerned againſt him, 
or till the day aſſigned for inflicting the corporal puniſh- 
ment. ‚ 

15. That no ſentence of any ſheriff, inflicting capital 
puuiſhment or demembration, pronounced in any ſhire ly- 
ing to the ſouth ward of the frith or river of Forth, ſhalt be 
put to execution within leſs than thirty days after the dat᷑e 
of ſuch ſentenee; and if pronounced in any ſhire lying to 
northward of the faid frith or river of Forth, it ſhall not 
be put to execution within Ieſs than forty days after the 
date of ſuch ſentence. - 

16. That no ſentence of any „ teri importing any 
corporal puniſhment leſs than death or demembration, ſhall 
be put to execution within leſs than twelve days after the 
Gate of fuch ſentence; and that in the ſeveral cafes refer- 
red to im this, as well as the preceding regulation, the reſ- 
pective days upon which ſentence is pronounced and ext 
cuted, ſhall not be numbered. 

17. That the ſheriff, or his fubſtitute, ſhall attend at the 
ordinary court houſe, and place of meeting, yearly, upon 
the twenty-ſecond days of July and of February, being 
lawful days, or on the next lawful day thereafter, if theſe 
be not lawful days, to receive ſuch informations as ſhall be 
offered concerning matters criminal which have happened 
within his juriſdiction, and may be tried at the circuit 
courts. 

18. That, if he find any of theſe informations to be ar- 
ticles of dittay, he ſhall make up particular aceounts ot the 
criminal facts, containing the names and deſignations of 
the offenders, the facts committed, with the circumſtances 
ol time and. place, the names and deſi * of the wit- 


neſſe a, 
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neſſes, and the titles of ſuch writs as are to be made nfe ot 
at the trials, 
10. That theſe informations ſhall de ſi oned by the le. 


riff and the clerk, and the clerk thall tranſmit the ſame 
with the firſt opportunity to the Lord Juſtice Clerk or his 
deputes, together with ſuch writs or other evidence or 
Proof, as may be neceſſary fo be made uſe of in the trial, 

and that the clerk ſhall, at the ſame time, tranſmit a liſt 
of forty-five perſous, proper and fit to pals upon the aſſiae 
of criminals. 

20. That, in the choice of the aſſize, care be taken that 
it be made in ſuch manner, as to be as little burdenſome 
as poſſible, and without any kind of partiality, and none 

mall be put upon this ſervice but perſons qualified, and in 
a condition to bear the expence which neceſlarily attends 
It. 


* 


21. That when the Porteous roll and precept for exe - 
euting it is returned to the ſheriff, he ſnall, without delay, 
grant warrant to his officers to execute the ſame. 

22. That the ſheriff or his ſubſtitute, and the officer or 
officers, who executed the roll, ſhall attend the circuit 
Sourt, and bring along with them the roll, together with 
the executions thercof. 
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The Fees and Dues. of Clerks, and other 


Officers, in Sheriff and Stewart Courts, 
in Civil Cafes, as regulated by Af of 


Sederunt, 16th March 1748. 


Scots Moneye: 


For regiſtrating each ſneęt of hornings, inter- 
dlctions, inhibitions, and Iawburrows, with their 
executions, to elerk and ſervants - 

For an extract of a horning, inhibition, interdic- 
tion, or lawburrows, with the execution, for the 
firſt ſheet, to clerk and ſervants - 

Every other ſheet - - - 

For regiſtrating every ſheet of bonds, inſtruments 
of proteſt, tacks, diſpoſitions, and inventaries 
of heirs entering cum beneficio, and for any 
other writings given. in to be regiſtrate, to clerk 
and ſervants - - - 

For an extract of the fiars, to clerk and ſervants 

For every libel or fummons, where the ſum is un- 


der forty pound Scots, - - 
For a libel or ſummons, where the ſum | is above 
forty pound Scots, - - 


For every precept for ſummoning 'witneſles. and 


parties pro conſeſſo, - - - 
Letters of arreſtment, or loofing thereof, 
For a petition or anſwer, . = 
For writing a bond of cautionry — 
For receiving thereof - - 


For producing an advocation =» - 
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Fer writing of Depofitions of Parties and Witugſſes. 


For every depoſition of a party . - "WEN 
For each of the firſt fix witneſſes - N © 12 © 


For every other witneſs - - - o 6 0 
To the elerk, for extracting every deereet not ex- 
ceeding twenty five pound Scots - o 12 © 


To the clerk, for extracting every decrect exceed- 

ing twenty five pound, and not exceeding forty 

pound Scots, - — - 1 © © 
To the clerk, for extracting every decreet exceed- 

ing forty pound, and not exdceding ſixty 


pound Scots, - - - x 16 8 
For writing and uy each ſheet of theſe de- 
greets - - o 6o 


To clerks and ſervants, for a. all decreets, 
acts or commiſſions, in cauſes cxceeding ſixty 
pound Scots in value, for the firſt ſheet 1 10 0 

For every other ſheet | - - o 18 © 

But for every repeated ſheet of a decreet, where 
any acts or commiſſions have been extracted, 
only » RESO 

For every ſheet of decreets of METER o 14 6 

That each ſheet of an extract, written ſheet-ways, 
_ conſiſt of forty nine lines, at the rate of thir- 
teen words in each line; and if wrote book- © 
ways, that it conſiſt of two pages, and of thir- 
ty fix lines in each page, and after the rate of 
nine words in the line 

That for every appeal entered againſt any dccrect, 

j ſentence or judgment, there be paid to the 

clerk, by the appellant, for recording the ap- | 
Peal, and taking the bond of caution o 12 0 
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And that the clerk inſert the ſaid appeal in every 
extract to be thereafter given ont by him of 
ſuch deoreet, for which his dues are to be paid 
aſter the ſame rate as the reſt of the extract. 

And the Lords ordain the ſaid ſeveral clerks duly 

o and faithfully to record all the decreets extrac- 
ted by them, under the higheſt penalties inflie- 

- ted by the law an ſuch neglects of duty. 

For a general ſervice, to clerks and ſervants, draw- 
ing the claim, and expeding the ſervice, and to 
officers and yvitneſlcs for executing the brieve 
at the market-croſs, - 

For acts of curatory,,,and proceſs for making up 
tutorial or curatorial i W each ſheet 


% 
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9 0 0 
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** Por ſpecial — s 4s fins 
To draw ing the * ! the 3 and 
giving the retour or extract of the ſer vice, i IN» 


cinding officers and witneſſes fees for executing | | 
the brieves, for the firſt ſheet 


or every other ſheet ©. = - - 3 000 
9 2 Per Je to be paid as 22 
Hy The current price of the „clan or ber. = 
ent.for the time. > LOG 
ado, For the firſt ſheet, that i. ls.up of the | 1 
clerk's protocal as notar 51 3 to 
And for every other ſheet * 2 3 0 0 
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mem, as follows. © 
If it is taken at the diſtance from the clerk's office 
of three miles, or under, that he be paid for an 
— 3 arr Ar; 


yearly rent, — unn 12 12 0 
If exceeding — merks, ud nov ex l 

ceeding five thouſand merks 235 4 0 
If exceeding five thouſand merks, and not e«“% 

- ceeding ten thouſand merks, - * y, 16 © 
If exceeding ten thouſand merks, and not e- 

© ceeding twenty thouſand merks, 80 8 o 
„ r roenep thouſand * 
__ » merks, > — - 63 o 
And no more whatever hi eſtate be, 


If it exceeds three miles, that three pound be paid 
for every other mile, that the clerk taking the 
ſaſine ſhall be obliged to travel, to the place 
where fafine is given, until it amounts to ten 2 
mW, - „5 9 0 

And if it exceed ten miles, for every other mile, 1 10 0 

For ſequeſtration of a bankrupt tenant's effect, 
ſuch a ſum as ſhall be judged reaſonable by the 
ſheriff, the higheſt not eeeeding 12 © 0 

The Joweſt not under - 3 00 

And for each pe tin de iyi he bes of ar" r 
and for the certificate thereof, _— T 4 0 

For tranſafted proceſſes and decreets, the one haf 
of what they "would" have PETS. 
- tracted, 7 

And chat ſervices of Crs pars ane 
half of ſpecial ſerviees, (ſervices of tutory to 
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pay as general ſervices, and ſervices of idiotry 

and furioſity to pay as general ſervices, and 

the witneſles to de Pac for as in Other pro- 
ceſſes. 

To the officer for ſummoning a party or witneſs, # 
or charging to- malte payment on decreet or 
ren we ci ets Ge, hy: os 
execution, 8 6 

Bit ir de partics of weft A "LEAN 
ceed three in number und are within one mile 
of one another, in that caſe only for each o 6 8 

diem, For each mile the officer and his two wit- 
neſles travel, from the place of his reſidence, 
there dn be paid to Him a further ſuin of fx | 

ling, (provided always that the whole ſum 
paid the vffcer, for Himſelf and his two wit- © 
| reflex, do not exceed half a crown for one day,) 
whatever be the number of miles, er mutaber f ; 
of parties or witneſſes to be ſummoneck o 6 6 

To the bar-officers that attend the court, for the 
- Oath of each party or witneſſes, © 1 

For exeeuting e of a 
proceſs - o 6 

The offfeer for himſelf, witneſſes yer tt 
&c. to be paid for poindings at the diſcretion 

of the party employer, ſor which the officer | | 
ange hior to the beit ke þ | 
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fiſcal for his concurreneęe 


7 


8 d VSwla bel 1s 9! 24, 6 
For every compa and warrant to 9% 3 bie 


kg 
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clerk 182 720 2:24 19:05 Nan Du: 7 Q 12 0 
Every oath of a party, to the clerk . SE 
To ditto for an oath of a witneſs, for che firſt ſix Vc 

each Pra Tr £1545] 0 120 
Every oath — chat —— „ wo rund lors nn 
To the clerk, for every petition or anſwer, 0 12 0 

o ditto, ſor letters of intimation or * 

beſides dues of the en 2m $i 4 (960144 
To ditto, for petition and information, and war- 
| rant of commitment, - - _ 7. 
For criminal letters, to ditto, for the firſt theet 1 10 0 
Every other ſheet - - þ 2 o 18 © 
To bill, and letters of diligence on indictment, 1 10.0 
To ditto, for bill, and letters of exculpation, 110 0 
For a bail-bond from a defender for appearance 1 10 0 
To the clerk, from the defender, at deſerting the 

det, - La 2 it 3% * — 1 10 0 


Far 
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For recording every ſheet of . either 

for purſuer or defender, - 10 0 
For every appeal entered againſt any dives, * 

tence or judgment, there be paid to the clerk, 

by the appellant, for recording the appeal, and 


taking the bond of caution, — - 012 © 
To the clerks and ſervants, for extracting decreets, 

acts or eommiſſions, for the firſt ſheet, 109 
For every other ſheet = 2 o 18 © 


That the clerk inſert the bad appeal in every ex- 
tract to be thereafter given out by him of ſuch 
decreet, for which his dues are to be paid after 
the ſame rate as the reſt of the extract. 

That each ſheet of an extract, written ſheet- ways, 
conſiſt of forty- nine lines, at the rate of thirteen 
words in the line; and if wrote book-ways, 
that it conſiſt of two pages, and of thirty-ſix 
lines in each page, and after the rate of nine 
words in the line. 

To the officer, for ſummoning a rb or witneſs, 
to himſelf, and two witneſles to the exccution, 


his employer furniſhing the copy - o3 9 


But, if the parties or witneſſes cited exceed three 
in number, and are within one mile of one an- 


other, in that caſe only for each ' - » 60 


Item, For each mile the officer and his two wit- 
neſſes travel from the place of his reſidence, 

| there ſhall be paid to him a further ſum of fix 
ſhilling, provided always, that the whole ſum 
paid the officer, for himſelf and his two witneſ- 
ſes, do not exceed half a crown for one day, 
whatever be the number of miles, or number 


M m 3 of 


| 
1 
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of parties or witneſſes to be ſummoned, and 
that the emp oyer furniſh copie | o 69 


To the bar officers that attend the court, for the 


oath of each party of witneſſes, = 0 10 
To the officer and witneſſes, for ſummoning a 

whole aflize of forty five perſons, in town, or a 

mile round, the employer furniſhing the co- 


Pics, SPE; : : 2 $0 
Extrafted ferth of the becks of Adjaurnal, by 


JO. DAVIDSON, 


By act of adjournal of the High Court of Juſticiary, of 
date the 21ſt of July 1749, all parties who enter appeals, 
in terms of an act of parliament, of the 2oth of his late 
Majeſty's reign, entitled, An ad for taking away and abc- 
liſhing beritable juriſdifions, &c. are ordained, on or be- 
ſore the firſt day appointed for holding the circuit courts, 
in the ſeveral ſtations reſpective, to lodge the ſaid appeals in 
the hand of the clerk of. court, in order to have the ſame 


Anrolled: With certification, that if parties ſhall not com- 


ply with the directions of the ſaid acts of adjournal, ſuch 
appeals ſhall not be received, but ſhall be held as not cn- 
tered, leaving to the appellant to take fuch other remedy 
as accords of law. And it is further declared, that, in 
theſe caſes, the judges will award ſuch expences to the rc- 
ſpondent as they ſhall fee cauſe, 


. 
> ay * . 


4 cr or CounciL regulating the Fes 


payable to the Failor and Clerk of the 7 * 


booth of Edinburgh. 


} 


Edinburgh, ſeventeenth Fuly, One We ſon 
hundred and twenty a . 


Thick which day, the 14 Provoſt, Bailies, Council, 
Deacons of craſts, ordinary and extraordinary, being con- 
veened in council, and taking into. conſideration, the pre- 
ſent ſtate of their tolbooth, and particularly the fees that 


have been in uſe to be exacted by the iailor and clerk: of 


the ſaid priſon, both from creditors at incarceration of pri- 
ſoners, and from the debitor or perſon himſelf impriſoned ; 
and judging it highly reaſonable, that theſe fees ſhould, for 
the future, be pbulicly aſcertained by authority of the coun- 
eil, for the benefit of all concerned: Therefore, the coun» 
eil do tax and ſettle the ſame as follows, via. 


Furs payable to the Failor. 


IE incarcerator of any debitor, for any ſam of money, 
mall pay at incarceratyon one halfpenny ſterling for each 
| pound 
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pound Scots, and another halfpenny ſterling of each 
pound Scots, to be paid by the debitor at his liberation; 
and this in place of one penny” fterling, of each- pound 
Scots, in uſe to be paid by creditors at incarceration ; and 
of the like ſum of one penny ſterling of each pound Scots, 
Nel paid byY the — at nn, as relief money. 


Scots. 
D 


Ben, Each perſon impriſoned for a civil debt, 
or otherwiſe, not being a burgeſs, ſhall pay 
to the Jailor, of Al attour 
what is above o 6 8 

Hem, Bach burgefs impriſoned for a civil debt, 
or otherwiſe, ſhall pay alſo to the jailor, of 
houſe-dues, each night, attour what is above © 3 4 

Dem, The intarcerator of any perſon or per- 
ſons by the Lords, letters of lawburrows, 

- ſhall pay at incarceration - « 6, $++S 0 

Jem, The incarcerator of any perſon or per- 
ſons, upon Jawburrows by a magiftrate, ſheriff, 

or juſtice of peace, ſhall pay at incareeration 1 10 0 

Dem, The incarcerator of any perſon for ex- 

' hibition of papers, or for implementing of 
writs, (captions for re- production of proceſſes 
bo „ "NN ETC 
at incarceration - - 1 10.0 


Fxss payable to the Clerk of the Tolbooth. 


Impr. EACH perſon incareerate upon any la- 
burrows, hall at his liberatien pay - 0 3120 


1 47 1 


Len, Each perſon incareerate oy warramt from 


N 


the magiſtrates, ſhall at his liberation pay 0 6 E 


Item, Each perſon incarcerate by warrant from 

the ſneriff or oO" ho ſhall at libera- | 
tion pax 

How, All government eres dal 
at liberation 

Lem, For each enge „* for the 
benefit of the act of grace; And for tþederk's 
declaration thereto ſudjoined, ſhall .b& paid 


= 
ain 
„ 
4 


Item, For the borrowing; or delivery uprofrany | 


diligence, by which priſoners are incarcerate 
(all magiſtrates warrants at, gr Wihin ten 
merks excepted) ſhall he Paides - 


lem, All perſons incattgeratet; o ar ſted, ſor 
a ſum or ſums, at or below 1261. Scots, ſhall” 


pay to the clerk, at liberation, four pennies 
for each pound Scots, and for ſums above 
120 l. Scots, ſhall pay at liberation to the 
clerk, two pound Scots, and no more. 
Tem, All perſons incarcerate for exhibition of 
papers, or for implementing of writs (cap- 
tions for re- production of proceſles, before 
the inferior courts excepted) ſhall pay to the 
clerk at liberation - - 
Item, All ereditors or incarcerators of priſoners 
for civil debts, or otherwiſe, ſhall be free of 
all fees to the clerk at incarceration. 


CEES 0 


1 10 5 


And the council ſtatutes and declares, That if any fees 
ſhall be demanded or exacted in time coming, by the jailor 
or clerk of their tolbooth, other than theſe above ſet down, 
they fhall incur the deprivation of their reſpective offices: 


And 


Jailor, and his ſueteſſors in 
the tolbooth, and in his own 


1 af ] 


da ericia e e eee eee 
none may pretend ignorance. Hd 

And the comniell hertby-rdains: Simon Fraket principal 
to afhx/a copy. hereof in 


n de Lindy, | 


der the er. 
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ER Rid T 4. « 
| £114 * : 

Page 138, line 13, fo . read, in one wal | 
inlimation. * 

Page 142, line 2, dele ſaid. | 

Page 216, line gth, dele and Ar neted. 

Page 217, line 4th from the foot, after the inſert ed. 

N. B. Acts and warrants for ſervice, ſometimes in 
place of the words ſummon warn and charge, 
bear, “ and ordain him, c.; in which caſe, both 
the words in the copy of ſervice, and execution 
thereon, muſt be altered to the ſtile of the warrant. 


Page 225, line 5, for Arnandale, read Annan. 
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